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PREFACE. 


Tur propriety of a preface to a book of law reports is 
questionable, because it should be so prepared as to render 
apologies unnecessary, and from the nature of the matter 
no explanations are required. Yet.the present volume 
should not be ushered into existence without a few general 
preliminary remarks. The sketch which is prefixed to this 
volume, whilst it is not designed to attain to the dignity of 
formal history, is deemed proper in order that the events 
therein recorded may not pass from the memory, and at the 
same time to provide some accessible memoranda, useful to 
the lawyer in his practice and convenient for reference by 
all. The main events of the movement which culminated 
in the establishment of the State of West Virginia, are 
arranged in the order in which they transpired, together with 
such extraneous facts as it is thought proper to give, that the 
reader may arrive at an intelligent conclusion on the whole 
subject. With what accuracy and faithfulness the duty 
(imposed by the court) has been performed, the public must 
judge. No pretension to infallibility, either in style or 
judgment, is claimed. Many of the cases reported were 
decided before the author was appointed to the position of 
Reporter, and some discrepancies may appear, yet it is hoped 
that none are so fatal as to mar the regularity of the general 
principles established, or interfere with a correct under- 
standing of them. Some of the decisions settle novel 
questions arising under the anomalous state of affairs which 
existed during the continuance, and at the close of the late 
rebellion, as well as those arising from that character of 
legislation which is always called forth by the exigencies of 
civil commotions, and will be recognized by the profession as 
valuable precedents in which the grand principles of the 
science are confirmed. 








SKETCH 


OF 


THE ERECTION AND FORMATION 
STATE OF WEST VIRGINIA, 
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THE TERRITORY OF VIRGINIA. 











Prior to the meeting of the peace conference at Washing- 
ton, in January, 1861, the people of Virginia had been required 
to meet in convention, at their capital, by the legislature of 
the State. Governor John Letcher, the then executive of 
the State, influenced by the pressure of events, had convened 
the legislature by a proclamation; that body sitting bien- 
nially, the winter of 1860-61 was the period of vacation. 
The proclamation in its character was anomalous and its 
substance was suggestive of the times. The ostensible 
object was tor the purposes of State legislation, among the 
most prominent of which was the ratification of the sale of 
the interest of the State in the corporation known as the James 
River and Kanawha Canal Company, to a body of French 
eapitalists. It however contained an allusion to the state 
of the country, and declared that it was “to take into con- 
sideration the condition of public affairs, and determine 
ealmly and wisely what action is necessary.”” In obedience 
to this summons the legislature met at Richmond on the 7th 
day of January, 1861. It was the first time, but once, since 
the adoption of the constitution in 1851, that the interests 
of the State were thought to demand the in‘erposition of an 
extra session. The true object and purpose of the call, 
although the same might have not been manifest to the chief 
executive oflicer of the State when deciding to call the body 





6 FORMATION OF WEST VIRGINIA. 


together, was soon developed. Early in the session, every 
influence that could be brought to bear, to oppose that action 
of the Federal government which the times so earnestly 
demanded, and every evidence of that moral support and 
encouragement, which those who are about entering upon a 
hazardous adventure require, was exhibited to the phrenzied 
gaze of the recreant southern sisters of the Old Dominion. 
In the message of the Governor he deplored the condition 
of the country with unaffected pain. He alleged that “the 
vile spirit of faction, which pollutes the fountain of national 
honor, and digs the grave of patriotism,” showed itself on 
every side. He drew a bright picture of the progress of the 
American people since the formation of the Federal Union, 
and regarded the danger to perpetuity of that Union as 
imminent. The perils, he averred, could have been averted 
by a conference of the Southern States which had been 
sought by commissioners previously sent by South Caro- 
lina and Mississippi, Colonel Memminger of the former and 
Mr. Starke of the latter. He renewed his recommendation 
for a general convention of all the States, and argued that 
safety was thus only to be secured. The positions of the 
Cotton States and the Border States were contrasted, with a 
view to show that the former had acted precipitately and 
had not endeavored to secure the concurrent action of the 
Southern States, and that there was a distrust entertained 
by them of the Border States. He asserted that ‘South 
Carolina, a sovereign State, had a right to adopt the line of 
policy she had chosen.” The North was charged with 
using every effort to confine slavery to the limits of the 
States where it existed, and to exclude it from the territo- 
ries; and that the statutes and speeches, which had been 
followed by actual raids on the borders with the object of 
exciting insurrection among the slaves, plainly showed the 
ulterior purposes. “The Union,” he alleged, “is now disrup- 
ted; let the North bear the blame. They have brought 
the sad and deplorable results upon the country, and the 
candid and honest men of the world will hold them respon- 
sible for the destruction of a government that has challenged 
the admiration and commanded the respect of the earth.” 
He discussed the proposition for a call of a State conven- 
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tion to determine the position Virginia should take, and 
with an apology for the opinion, declared that his firm con- 
viction was in opposition to the measure; that no necessity 
existed for it nor did he conceive that any good practical 
result would be accomplished by it. He suggested the 
appointment of commissioners to visit the legislatures of 
the States that had passed laws to obstruct the operation of 
the fugitive slave act, to insist in the name of Virginia upon 
their unconditional repeal. 

The question must be settled and the country restored to 
quietness and peace, therefore he insisted that, northern 
States must repeal the obnoxious statutes; there must be 
effective guarantees for the protection of slavery in the Dis- 
trict of Columbia; that equality in the States and territories 
must be recognized, and the rights of persons and property 
adequately secured; that like guarantees must be given in 
the transmission of slaves between the slaveholding States ; 
that rigid laws should be passed and enforced for the pun- 
ishment of persons in the free States who should contribute 
money or furnish arms or in any manner aid or abet com- 
panies of men organized for the purposes of assailing the 
slaveholding States and inciting the slaves to insurrection, 
and that the Federal government be deprived of the power 
to appoint persons to local offices in the slaveholding States, 
who were inimical to their institutions. He added that the 
will of Virginia would furnish an inflexible rule for the 
direction of his action, and her destiny should be his. The 
remainder of his message was directed to local interests, the 
subject of organizing more efficiently the militia occupying 
a considerable space. With this singular document before 
it, which proposed remedies that were held to be effec- 
tual, and yet, which declared the Union already destroyed, 
the legislature sat down to its labors. After seven days of 
brief but vehement discussion it passed a bill to call together 
a convention of the people of Virginia. Both houses had 
previously passed resolutions for the purpose of placing 
Virginia in the position of mediator between the Federal 
government and the seceding States, and requested a sus- 
pension of all aggressive proceedings pending further nego- 
tiations for peace, which were subsequently amended by 
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designating the period of sixty days for the suspension. 
During the pendency of the bill a substitute was offered in 
the House of Delegates, which proposed to submit to the 
people whether any convention should be held or not, which 
was voted down by a large majority. 

The bill provided for the election of members in the man- 
ner prescribed for the election of members to the House of 
Delegates; the convention was to be composed of one hun- 
dred and fifty-two members, that number composing the 
House. Members were to be twenty-five years of age and 
actual citizens of the commonwealth. Provision was made 
for vacancies, for the mode of conducting the election, 
determining the qualification of voters, certifying the returns 
and other unimportant details. At the time of holding the 
election, the commissioners conducting the .same were 
required by the bill to open a separate poll to take the sense 
of the voters as to whether any action of the convention 
dissolving the connection of Virginia with the Federal 
Union, or changing the organic law of the State, should be 
submitted to the people for ratification or rejection. This 
poll was to be headea “for referring to the people,” and 
‘“‘against referring to the people.”’ The election was to be 
held on the 4th day of February, 1861, and the members 
chosen were to meet on the 13th day of the same month, at 
the capitol in Richmond. 

The action of the legislature in refusing to submit the 
question of holding a convention at all, to the people, is 
worthy of remark. It was without precedent; no conven- 
tion had previously assembled in Virginia until the question 
had first received the sanction of the people. This was done 
prior to the conventions of 1829 and 1851. Nothing, per- 
haps, gives a better insight into that vast combination of 
well laid plans which had been maturing for thirty years at 
the hands of factionists, who ever shun to trust the success 
of their evil designs to the world. In this instance the peo- 
ple of Virginia were distrusted, and it can scarcely be ques- 
tioned that the result, if it had been pronounced by them, 
would have been in decided opposition to a convention. It 
was a part of the tactics, employed on all similar occasions, 
by which men are dragged into revolutions brought about 
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by the corruption of the few and not the spontaneous 
uprising of the nation. It is due to a manly minority to 
record that it opposed the measure as a usurpation of the 
ancient rights and liberties of the good people of the com- 
monwealth, with all the eloquence and zeal of men who felt 
that the very foundations of republican government were 
being shaken. 

The time allowed for the canvass in electing members to 
the convention, and the season of the year at which it was 
to occur, showed that the calmness which ought to possess 
the minds of men in civilized life, when they prepare to 
change the organic structure of society, was not, to the 
majority of the legislature, an essential element, nor within 
the scope of its purposes. But three weeks were allowed 
the people to consult upon the character of the candidates 
presenting themselves for their suffrages, and to reflect upon 
the probable consequences of their action. The season too, 
was the most inclement of the year, and when the highways 
were in such condition that men preferred the quiet and ease 
of the fireside, to the animated, boisterous, active contests 
of the political arena. If, however, it was in the anticipa- 
tion of the conspirators, that these circumstances would 
operate to the advancement of their schemes, by causing 
the election to go by default in those parts of the State 
where they expected opposition, and which were the most 
remote from the capital, they were gravely mistaken. At 


this time the people of Virginia were no uninterested spec- 


tators of the great scenes which were transpiring round. 
them. They had been unusually heated by the late cam- 
paign for the presidency, and the occurrences in the Gulf 
States had continued an activity in the public mind upon 
the questions of the day, that made them watchful when it 
became apparent that their own State was preparing to par- 
ticipate in the passing events. Besides it was felt that, 
from her geographical position and her influence previous 
to that time, whatever was the fate of the country, Virginia 
was to be conspicuous in its history. Therefore, the cam- 
paign for members to the convention, whilst it was brief, 
was intensified by a warmth unknown, almost, to Virginia 
politics, But this was not so particularly in relation to can- 
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didates as to the great question of referring the action of 
the body back to the people. Upon this the people were 
powerfully moved. It was claimed that by this check, the 
State might be prevented from pursuing the plan of seces- 
sion followed by the Gulf States, even should their deputies 
to the convention betray their trust; that the people would 
still control and thwart the designs of the demagogues. So 
long had the country been enjoying an almost profound 
peace, so little did the generation of men then acting know 
or understand the secret arts of cabals and the violence of 
faction, that in their simplicity and the honesty of their own 
purposes, they imagined themselves a match for the wily 
politicians whose lives had been spent in concocting the 
schemes now so rapidly maturing, and whose ranks were 
disciplined for the encounter. It is true that the people are 
an overmatch for the demagogues, but it is not in the strife 
of subtlety; it is in those contests which are founded in the 
passions that move man’s nature most, and nerve his arm 
to deeds of virtue; and then they dash to pieces their designs 
as the ocean when lashed to fury tosses to the winds the 
proudest engines of man’s device. 

Their votes, however, evinced their interest. A majority 
of nearly sixty thousand appeared in favor of referring the 
action of the convention to the people. In the northwestern 
part of the State, the unanimity was singular. The great 
Shenandoah Valley, which is bounded on the east by the 
Blue Ridge and on the west by the Alleghanies, and 
stretches trom the bosom of the commonwealth of Penn- 
sylvania down beyond the Potomac to where the peaks of 
Otter tower like giant sentinels to the sky, also recorded the 
voice of its sturdy farmers for referring to the people. 
Farther east and south the counties were more divided. Out 
of one hundred and fifty thousand voters only about forty- 
five thousand were at this time secessionists; the remainder, 
one hundred and ten thousand, were as yet devoted to the 
Federal Union. 

The convention met at the appointed time and proceeded 
to organize. It was a remarkable body of men. Never, 
perhaps, in the history of the State, had a body assembled 
in which there was such an array of talent. It contained an 
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ex-President of the United States, an ex-Governor of the 
State; many who had held positions of cabinet ministry in the 
Federal government, and had been representatives to both 
branches of the Federal Congress. The most renowned law- 
yers of the State sat side by side with her philosophers and lit- 
erary characters. When the people saw of what material it 
was composed, there was a feeling of security experienced by 
all. The eminent and honorable stations which a majority 
of its members had filled, was a guarantee to many of wis- 
dom and moderation. ‘The political complexion of the 
house was the subject of study to the curious observer. 
The State had, since the days of Jetterson, with but few 
exceptions cast her vote with the democratic party. Her 
Governors had been of that party; her senators and repre- 
sentatives were likewise in a Jarge majority with it. In the 
preceding presidential election, in consequence of the defec- 
tion of the Douglas wing, the electoral vote had been car- 
ried for Mr. Bell, the candidate of the Whig party, by a 
plurality of about three hundred, over the electors of Mr. 
Breckinridge. Yet when the members of the convention 
were met, it was ascertained that out of the whole number, 
one hundred and fifty-two, eighty-five were the adherents of 
Mr. Bell, thirty-five had followed the fortunes of Mr. Doug- 
las, and the remainder were for Mr. Breckinridge. But 
events soon transpired which showed that no mere party 


influence was moving the convention toward the precipice 
over which it finally hurled the State to the ruins below. 


John Janney, Esq., a delegate from Loudon county, was, on 
the first ballot, elected president of the body. He had been 
all his life a whig, but had never been prominent in 
polities. He was a man of pure heart, undoubted pro- 
bity, and was possessed of great practical wisdom and native 
wit. In his remarks upon taking the chair, he alluded to 
the important position Virginia had occupied in framing the 
constitution and Union of the United States; he said that, 
under that instrument many blessings had been enjoyed, 
and feelingly alluded to the old flag then floating above 
them, which he trustsd would remain upon the capitol of 
Virginia forever. All that Virginia asked, he said, was the 
equality of the States under the constitution, and she would 
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scorn to ask more than she was willing to concede. He 
concluded by expressing a hope that, whatever was done 
would redound to the honor and glory of the commonwealth 
and the Union. This man was sincere in his purposes, and 
upon the dissolution of the convention, he retired to his 
home and refused to become a participant in the efforts to 
destroy the government of his fathers. 

Soon after the organization of the body a motion was 
made for a committee on Federal relations, which carried, 
and on the 16th day of February, the president announced 
its formation. It consisted of Messrs. Robert Y. Conrad, 
A. H. H. Stuart, Henry A. Wise, Robert E- Scott, W. Bal- 
lard Preston, Lewis L. Harvie, Sherrard Clemens, W. H. Me- 
Farland, William McComas, Rob’t L. Montague, Sam’! Price, 
Valentine W. Southall, Waitman T. Willey, Jas. C. Bruce, 
William W. Boyd, James Barbour, Sam’! C. Williams, Wil- 
liam C. Rives, Samuel McD. Moore, George Blow, Jr., and 
Peter C. Johnston. Two of those appointed, Messrs. Stuart 
and Clemens asked to be, and were, excused from serving. 

The business of the convention was now fairly begun, 
and resolutions were poured upon the convention with great 
rapidity. They were expressive of diverse sentiments and 
conflicting opinions. But by far the greatest number came 
from those who had been elected as-secessionists. Their 
cause was necessarily progressive; it admitted of no hesita- 
tion. Resolutions were offered and referred to the commit- 
tee on Federal relations, that in view of a force biil, as it 
was termed, being passed by Congress, to coerce any of the 
seceded States, that it would be regarded in conflict with 
the fundamental principles of republican institutions, and 
that due regard for the rights of the Southern sisters of 
Virginia, would impel her to resist such an attempt with all 
the means in her power. That the Governor be requested 
to furnish the number of enrolled militia and the number 
and character of arms distributed to volunteer companies; 
that the commissioners of the Peace Congress, then in ses- 


sion at Washington, from Virginia, be requested to report 
whether any result acceptable to the commonwealth, was to 
be expected from their deliberations. That a select com- 
mittee of five be appointed to report speedily whether any 
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movement of arms or men had been made by the Federal 
government to any fort or arsenal in or bordering on Vir- 
ginia indicating a preparation for attack or coercion. These 
showed the spirit that animated the secessionists, and gave 
the opposite party to understand what might be expected 
from them, and what it would ultimately be called upon 
to resist. As yet they were not sufficiently strong in num- 
bers to forward materially their desperate projects. 

By a well timed arrangement on the part of the conpira- 
tors, the 18th day of February was set apart for the recep- 
tion of certain commissioners appointed by the States of 
South Carolina, Georgia and Mississippi to the convention, 
to ask the co-operation of Virginia in establishing and main- 
taining a government in the seceded States. 

The first speaker introduced was the Hon. Fulton Ander- 
son, the commissioner from Mississippi. He began his 


remarks by a graceful adulation of Virginia, in attributing 


to her the honor of leadership in the struggle for indepen- 
dence with the crown of Great Britain. He passed into a 
rehearsal of the action of his State in her secession from the 
Union, and assigned as a cause the election of a President 
by one section of the Union, who, he claimed, was an 
enemy to the institution of slavery. He charged that the 
Northern people had forced the conflict upon the South, by 
inculcating in the school room, from the forum and the pul- 
pit, the idea of an inferior morality among the Southern 
people on account of slavery, which they, relying upon the 
teachings of sacred and profane history, believed to be the 
surest foundation of their social and political fabric. He 
concluded by alleging that, destiny pointed to a Southern 
Union composed of States inhabited by a homogeneous pop- 
ulation, with common sympathies, common interests and 
common hopes; that Virginia held that destiny in her hands, 
and that by uniting with her Southern sisters, a revolution 
would be accomplished, bloodless and peaceful in its char- 
acter, and no more threats of coercion would be heard. 
Hon. Henry L. Benning, from Georgia, was next intro- 
duced. His remarks indicated, perhaps, more mind and 
practical statesmanship than either of the others and 
appealed to the avarice of the Virginians. He said that the 
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cause which had induced his State to secede from the Union, 
was a settled conviction that a separation from the North 
was the only thing that could prevent the abolition of slavery. 
In proof that the conviction was well founded he alleged 
that the North hated slavery, that the President elect had 
declared so in a speech made by him in 1858; that the 
republican party, then in unlimited control at the North, 
was the North, by virtue of having the majority of the pop- 
ular voice with it; that, if even it were possible to over- 
come it in a few years, the ascendency would be but tempo- 
rary; that it hated slavery there could be no doubt, and that 
it would in the future, as in the past, exert all its power 
against it. He argued that the North was in the course of 
acquiring the power that would eventually sweep slavery 
from every State; that new States, formed out of the terri- 
tories, would be free; that such was the intensity of the 
anti-slavery sentiment in the border free States, that there 
was an actual decrease of slave population in the border 
slave States; the movement would be aggressive until 
slavery would only exist in the cotton States, and then there 
would be sufficient power to abolish it there. He next dis- 
cussed the remedies, and held that there were but two; one 
to eradicate the hate of the North, the other to prevent the 
North from acquiring power. The latter could only be 
accomplished by establishing a geographical line, and con- 
fining both parties to its limits; but this was impossible, 
for the North held slavery to be a sin and a crime, and any 
stipulation in relation thereto was not binding. The hate 
could not be eradicated. 

The only remedy was in a separation, and this would be 
effectual. The will of the North would then be changed 
for they would no longer regard themselves responsible for 
slavery, by its being in the Union. Once out of the Union 
slavery would no longer be in politics, it would be out of 
the power of its enemies, and in the hands of its friends, 
But there were reasons why Virginia should join in the 
formation of the Southern Confederacy.. What should 
infinence a nation to enter into a treaty with another nation ? 
It was interest—material, social, political, religious interest. 
The annua! products of the Southern States in cotton, sugar, 
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rice, naval stores, and other articles, were over two hundred 
million dollars in value, which they exchanged for manufac- 
tured goods, iron, flour, and other commodities of the north- 
ern States. Why could not Virginia furnish these things? 
She had a more genial clime, shorter winter, and was much 
nearer the raw material than New England or New York. 
By a judicious system of import duties, Virginia would 
have the direct trade of England which was now controlled 
by the North; her seaboard cities would become the migh- 
tiest of the continent. The coasting trade of the South, 
would be exclusively the profit of Virginia. 

A long array of statistics and figures were brought for- 
ward by the speaker to prove his positions on these ques- 
tions. The North, he held, would soon break into frag- 
ments when the Southern Union was completed. Politics 
in the North had become a trade, and corruption was the 


order of the day. Property would not submit to the sys- 


tematic plunder already instituted, but revolutions would 
ensue, in which new social and political combinations would 
arrest its progress. Honors would cluster about her great 
men, were Virginia to join her fortunes with the South; 
riches and peace and brotherhood the South had to give her, 
but the North could offer only poverty and war, hatred, 
ignominy and speedy dissolution. 

The commissioner from South Carolina, then addressed 
the body in a speech resplendant with rhetorical flourish 
and literary excellence, but sophistical to an extent border- 
ing on insolenee. He entered into an elaborate disquisition 
on the rights of the States independent of the Federal con- 
stitution, and after a review of the history of the formation 
of that instrument and the causes that led thereto, claimed 
that there was not one word or phras in it capable ot being 
construed into a lapse or proscription of the sovereign and 
This was the con- 
struction given it by those who were contemporary and 
juxta-contemporary. It followed, then, that having been 
adopted by the States in their sovereignty capacity, there 


> . . 
independence of the contracting powers. 


was no tribunal above their authority, to decide in the last 
resort whether the compact made by them be violated; and 
that they alone were the sole judges. The people of South 
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Carolina assumed that, their sovereignty had never been 
divided or alienated, and that it was imprescriptible; that 
whenever the contract had been vitiated so far as to endan- 
ger their happiness, liberty and safety, they had a right to 
abrogate it. That period, in their judgment, had arrived. 
The General Government had early shown a tendency to 
restrict the territorial expansion of the slaveholding States. 


In consequence of the manufacturing disposition and habits 


of the people of the North, they had invented a system of 
duties, partial and discriminating, which caused the whole 
burden of the revenue to fall upon those who produced 
articles of export which purchased articles of import, con- 
sumed mainly by those who produced the exports. South 
Jarolina had, on a previous occasion, interposed her sov- 
ereign capacity to arrest the evil. By this means the North 
had drawn subsidies that might have glutted the avarice of 
a Roman pro-consul, and had builded vast cities which 
rivaled in wealth the richest marts of the old world, and 
covered its granite soil with palaces and smiling gardens; 
and, yet, whilst it was thus gathering wealth and power 
from this source, they were seeking to destroy it in its 
attacks upon the institution of slavery. The northern peo- 
ple felt themselves impelled by sacred duties to God, to 
extirpate it. After years of earnest labor and devotion to 
the purpose, they had succeeded in placing the executive 
power of the Federal government in the hands of those who 
were pledged, by their obligations to the social institutions 
of man and to self-preservation, to place the institution of 
slavery in the course of final extinction. The people of 
South Carolina had given their answer to this decree, by the 
ordinance of secession. Unaided and alone she had com- 
menced the task of repelling the malignant fanaticism that 
had pressed upon the South from the days of the younger 
Adams. She now asked the counsel and aid of Virginia in 
protecting her rights and honor; yet were she called upon 
to fight the battle alone she would not falter, but if the fire- 
storm should consume her, the pilgrim of liberty from 
Virginia would, in after times, find beneath the ruins of 
Charleston the skeleton of her sentinel standing at the sea- 
gate. 
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The speaker declared that southern civilization could not 
exist without African slavery, and that the social organisms 
of the two sections were so antagonistic, that firm political 
relations could never be maintained. The free States were 
governed by the principle of a pure democracy, which had 
its controlling idea in numerical preponderance. The rule 
of numbers was modified in the Southern States by the 
recognition of a specific property essential to the vitalization 
of the social and political organism. 

The address concluded by an impassioned appeal to Vir- 
ginia to assume that position which her past greatness indi- 

eated, and with her voice hush the storm of war and keep 
the ancient glory of her name. 

The convention by vote requested copies of the address, 
and ordered the publi ication of three thousand and forty for 
distribution among the members. 

Nothing can indicate more fully the motives and purposes 
of the southern people than the sentiments of these 
addresses. The commissioners were representative men; 
each of the class which had based its action, or assumed so 
to do, on the fear of an unsuccessful rivalry with free insti- 
tutions, the aggressive spirit of free labor, and in opposition 
to the bright anticipation of a great future for an association 
of proud commonwealths whose several existences necessi- 
tated the combination for self-preservation. 

The effect produced by this visit of the commissioners, 
was indeed powerful. The luring hopes held out to the 
State, of becoming to the Southern Confederacy what New 
England was to the Union, were sweet to the sluggish sons 
of the old State. Her soil was unsurpassed by the prairies 
of the great west, her rivers were large enough to float the 
commerce of a continent, her mountains were the deposito- 
ries of aggregated millions of mineral wealth. These were 
to be developed by an energy, sublime in the stupendous 
operations of its fertile agency. Avarice may be justly 
styled the lever that moves the world, and self-interest the 
mainspring of human action, and it is only necessary for the 
revolutionist to convince a people or community, or lead 


them to think they are convinced, that their pecuniary 


interests are involved in an issue, to cause them to risk every 
VoL. I. 2 
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present happiness in a struggle for prospective greater 
accumulation. 

This appeal, then, to the Virginian, who was always anti- 
cosmopolitan, and thought his State the pride of the uni- 
verse, and yet had seen it in the short space of half a cen- 
tury sink from a first rate to a fourth rate power in the 
Union, was peculiarly attractive. He had long been accus- 
tomed to hear his State reproached as a waning power and 
an inactive senility. Commonwealths had risen from the 
wilderness on the northern and western boundaries of his 
State, and usurped her power in the national councils by 
sheer force of a livelier vitality. Now, indeed, the golden 
hour had arrived; the great wealth of the cotton States was 
to be poured in her coffers, and ere long the cities of the 
State would rival in magnificence the cities of the Italian 
Republics during the middle ages, to which the treasures of 
the Orient were tributary. Towns, villages and hamlets, in 
which wealth and affluence greeted the eye at every turn, 
would be constant!y in the traveler’s view. Great factories 
whose stately furnaces would pierce the heavens and whose 
ponderous engines revolved with a conscious nobility, would 
spring their lofty fronts to catch the smiles of the morning 
sun. 

There was another, and a powerful party too, which was 
pleased by the graceful allusions to the influential position 
accorded the State. All of the speakers in their remarks, 
endeavored to impress the idea that by the union of Virginia 
with the Confederacy, the dissolution would be peaceful. To 
the party, therefore, which desired secession and believed the 
interests of the State would be enhanced thereby, this was 
a grateful announcement, and it clung tenaciously to the 
hope. Another party there was also, which deprecated seces- 
sion and believed it to be an unmitigated evil, and which 
would not consent to a permanent abrogation of the Union, 
yet thought the Federal constitution required some amend- 
iments, and with a view to reconstruction, the present tem- 
porary secession of Virginia in a peaceable manner, might 
bring about the formation of a still closer union of all the 


States; forgetting what human experience has invariably 


demonstrated, that revolutions never go backward, and that 
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one false step in the political, as in the moral world, is more 
disastrous than a hundred passive wrongs unredressed, and 
is retrievable only by the sacrifice of principle or the more 
sanguinary sacrifice of the battle-field. 

But to the party of determined restless spirits, which had, 
from inclination and by following the perverted teachings 
of ambitious statesmen, learned the lesson of national dis- 
integration and false honor, the occasion was most auspi- 
cious. This party was high in hopes from the misrule and 
unwise course of the hour. In it was to be found men who 
regarded themselves as the guardians and the sacred repos- 
itories of what had come down to modern times from the 
foolish mists and prurient courage of the age, when men 


sought no higher objects of ambition, than to tilt a lance 
against the steel corselet of an opponent, or to compose sickly 
sonnets to the pearly whiteness of some fair dame’s rounded 
shoulders or the graceful arching of her eye-brows. Chiv- 
alry was the great sun of their existence, and so far their 
adoration extended, that, not to resent a fancied insult by 
the annihilating of the offender, was equivalent to being 
forever banished from the presence of all that high array of 
virtues which is presented for an example tomen. When 
men entertain such over wrought distinctions of the duties 
of life, they are necessarily led to shun those employments 
and pursuits which bring them into contact with opposite 
minds in the affairs of the race; and hence they diseard all 
forms of manual labor and steady, continuous, intellectual 
ettort. From this state of feeling to that of disgust and 
contempt for those who are thus engaged, the transition is 
easy. Therefore, the chivalry of Virginia hailed with 
almost inexpressible delight, the opportunity to sever them- 
selves socially and politically from the association of their 
northern brethren, who were renowned for their high devel- 
opment of those qualities which go, in the detail and aggre- 
ware, to constitute the very oreatness OF a nation by their 
individual weakness. Such were the various classes and 
grades of opinion by which the body politic was excited. 
The project to make Virginia the manufacturing power of 
the Southern Union was a fallacy which the veriest tyro in 
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political economy ought to have seen, lhe verv States that 
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were inviting her to that exalted and profitable office, were 
those that had for years so retarded the industry of manu- 
facturing States at the North by a system of free trade, that 
‘at one time it threatened to almost wholly impoverish them. 
And had that choice band of chivalrous spirits, been so far 
prescient as to have seen the long line of shadowy illusions, 
that were produced by four years of terrible combat, rise 
from the trenches of a hundred bloody engagements, they 
could, perhaps, have realized that, in this age at least, the 
sentiments that nerved a free man’s arm to strike for the 
rights of the whole human race, were the embodiment of a 
far more potent and enduring energy, than the spurious 
imitation of the ephemeral charms of an hour of triumph at 
a tournament or a banquet, in the presence of kingly power 
or a queenly court. And the peaceable secessionist in his 
happiest dreams, could he have drawn aside the veil of the 
future, and seen the hand of destiny in the fierce flames 
which writhed over the roof of his ancestors, or hid their 
furies amid the crashing walls of sacked and burning cities, 
or the howling wilderness which sprang up in the track of 
passing armies where all had been an Eden, might have 
been awakened to that sense of startling reality which a few 
short years demonstrated to his horrified vision. 

Whilst the convention was still pouring resolutions rela- 
ting to the great subject of union, upon the committee of 
Federal relations, and before it had made any report, an 
event took place at the Federal capital which was designed 
either to bring matters more rapidly to a crisis or restore 
order and harmony to the country. On the 4th of March, 
Mr. Lincoln was duly inaugurated President of the United 
States for four years. The event was attended with the 
usual preliminary ceremonies in public on the east portico 
of the capitol. For the last few weeks of the retiring gov- 
ernment, everything connected with it seemed to be sadly 
out of joint. The cabinet ministers who were from the 
southern seceded States, had resigned when secession occur- 
red in their respective States. The Federal officers located in 
the South, had likewise resigned, or those who did not do 


so, accepted similar positions under the Confederate gov- 
ernment without the formality of a resignation. Many of 
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the forts and arsenals belonging to the General Govern- 
ment had been seized by superior force or surrendered with- 
out a blow. And yet such was the disposition and temper 
of the executive government, that nothing had been done to 
maintain its honor either in the cabinet or in the field; and 
it was only after much solicitation by some pious spirits at 
the North, that a day of fasting and prayer was proclaimed. 
It appeared as though one of those inexplicable periods in 
the history of some men had arrived, which justified the 
conclusion of complicity, or the equally to be regretted ac- 
knowledgement of puerility. People who still loved the na- 
tion’semblem of its integrity, were put to the blush when they 
heard of its being rudely torn down by a recreant foe, with- 
out the resistance which the weakest Duchy would have 
offered to the most sovereign pontiff. All confidence 
seemed for the moment lost. Securities fell to a nominal 
value and depression in external matters sympathized with 
the internal expressions of hopelessness. Still there was 
a silence in the North that was portentous. Whilst the 
senators and representatives in Congress from the Southern 
States were rising in their seats upon the secession of each 
State, and openly resigning and casting an insulting parting 
word to their northern compeers, reproaching them with 
criminal intents and diabolical designs, there sat the repre- 
sentatives of the mighty North, without deigning more than 
an occasional mild reproof for the indecorum, silent, immova- 
ble, imperturbable. No threats were heard from their side 
of the house, no vain boasting of their purposes; and yet 
they were the descendants of men whose words of war had 
leaped like liquid fire along the valleys and over the granite 
hills, in a revolution scarce three quarters of a century 
passed away. As yet there was dormant in the North 
itself, a sublime power unbounded in its terrific action. 

The inauguration, however, of a man who was the repre- 
sentative of a party in the pride of its first triumph and 
flushed with victory, gave hope to the despairing citizens, 
and warmed into life those patriotic virtues which the hesi- 
tating policy of the outgoing administration, had permitted 
to grow cold on the altar of the nation. The inaugural 
address, whilst of a tone and character that did not threaten 
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or wound, still announced the doctrine, that nothing had 
yet taken place, according to the constitution, which was 
sufficient to tie the hands of the Executive or deter him 
from retaking the forts and arsenals and repossessing the 
property belonging to the government in the States where 
secession had been instituted. 

This address was received and interpreted by the people 
of Virginia and the convention, according to the prevailing 
opinions of parties on the questions then being agitated. 
The extremists argued and asserted that it was equivalent to 
a declaration of hostilities, and by the superior vehemence 
which characterizes revolutionists, together with a resort to 
the sophistry of public commotions, they drew to them 
many who were filled with alarm at the aspect of affairs and 
found a temporary relief in the shadow of violent spirits. 

The pressure of events brought from the committee on 
Federal relations, a partial majority report on the 9th of 
March. It claimed that Virginia being more interested in the 
continuance of peace than other Southern States, and having 
instituted measures to obtain guarantees of a proper self- 
respect, impelled her to demand of all parties a suspension of 
all action tending to produce collision of forces, whilst she was 
making efforts for an amicable adjustment. The sovereignty 
was declared to rest in the States; slavery was held to be a 
vital element of southern socialism, and any interference 
either by States or the Federal government was offeusive and 


dangerous; the formation of sectional or geographical parties 


was contrary to the principles on which the government 
rested and tended to its overthrow. The fourth resolution 
declared that the territories of the Union were equally the 
property of all the States, and that if the institutions of 
States conflicted therein, a fair partition should be made and 
each assigned to its respective limits. The fifth resolution 
was vital in its significance. It alleged that the sites of 
forts and arsenals belonging to the Federal government 
within the limits of the States of the Union, had been 
acquired by it, and jurisdiction ceded by the States, as 
trusts for the common purposes during the continuance of 
the Union. Whilst a State remained in the Union, the 
legitimate use of such forts and arsenals was to protect the 
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country from foreign foes and to suppress domestic insurrec- 
tion; but to use them to intimidate a State or constrain its 
free action was a perversion, and that they were not intended 
to be used against the States in whose limits they were 
found, in the event of civil war. Whilst irritating ques- 


tions were pending between the States, to accumulate an 


i 


unusual amount of troops and munitions of war, within any 


of the States, was unwise, impolitic and offensive. 

The sixth and seventh called for delay and suggested some 
remedies that would forward the peaceable adjustment of 
pending complications. 

The eighth conceded the right of the people of the States 
tor just causes to withdraw from their association under the 
federative head and to erect new governments; and that the 
people of Virginia would never consent that the Federal 
power should be exercised for the purpose of subjecting the 
people of such States to the Federal authority. 

The ninth recognized the exercise of the right by the 
gulf States and its disclaimer by the Federal authorities; 
and the tenth asserted that the people of Virginia desired to 
confer upon the national government the powers necessary 
to enable it to deal with all questions arising from the action 
of these States, in a peaceable manner, and to recognize 
their independence and make such treaties with them as 
might be proper. 

The eleventh proposed that certain amendments should 
be submitted to the people of all the States for their ratifi- 
cation, and if a satisfactory response was not elicited, then 
Virginia would resume her powers granted under the con- 
stitution of the United States and throw herself upon her 
reserved rights; that a reasonable time would be allowed for 
this course, but during the interim nothing but pacific 
measures should be adopted, and no attempt should be made 
to reinforce the forts or to recapture any within the limits 
of a seceded State; nor should there be any payment of 
impost upon commerce to the Federal authorities, nor any 
measures be resorted to, justly calculated to provoke hostile 
collision. 

The thirteenth declared that any action of the Federal 
government tending to produce collision of forces, pending 





24 FORMATION OF WEST VIRGINIA. 


negotiations, would be aggressive and injurious to the 
interests and offensive to the honor of the commonwealth; 
and that any such action by the Confederate States would 
be regarded as hurtful and unfriendly, and as leaving Vir- 
ginia tree to determine her future policy. 

The fourteenth and last suggested a conference of the 
border slave States, and requested the proper authorities to 
appoint commissioners to meet at Frankfort, Kentucky, on 
the last Monday in May ensuing. 

The report of the committee was the signal for a genera! 
onset between the parties. One of the most animated and 


spirited debates which modern times has witnessed, imme- 
diately began. It was characterized by a warmth and abil- 
ity which the great interests of the occasion demanded and 
the high order of intellect engaged brought forth. The 
vehemence and rancor of the secession cabal, was met by 


the sturdy determination and lofty eloquence of the union- 
ists, in defence ot all that was honorable and revered in the 
history of their country. Every influence that could be 
exerted by the factionists, was brought to bear in the argu- 
ment. State pride, that fatal deity of the Virginian, was 
urged with all the eloquence of the most accomplished ora- 
tors. On the part of the unionists, the traditions and the 
glory of the past, and the magnitude of a mighty future, 
were portrayed with a zeal and faithfulness which the 
proudest intellects of any age never excelled. The most 
gifted minds of the times poured the rich treasures of their 
maturity into the agitated flood of patriotic duty. After 
elaborate discussion a vote was had on the 4th of April. 
Both parties desired it, for the purpose of ascertaining the 
progress of accretion and defection. The resolutions were 
voted on separately, and were amended or stricken out, on 
a basis generally favorable to the union cause. But the 
great test vote was on the sixth, for whch a substitute was 
offered providing that an ordinance of secession from the 
Federal Union should be submitted to the people of Vir- 
ginia at the annual election in May following. This propo- 
sition met with a most signal rebuke, by a vote of forty-five 
for and eighty-nine against it. The spirits of the Union 
members rose triumphant with the result, which evinced 
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such a decided majority against direct secession, however 
much diversity of sentimeut might exist on questions of 
adjustment, involving neutrality or non-coercion. Prior to 
this time, a few days, a scheme had been concocted by the 
secessionists, designed to accomplish in the most revolution- 
ary manner, what they feared could not be done through 
the convention in its present temper. A circular was issued 
signed by six members of the convention, two members of 
the House ot Delegates and the clerk, and extensively dis- 
tributed throughout the State. It called upon the parties to 
whom it was addressed, to present themselves in Richmond 
on the 16th day of April, to consult with the friends of 
southern rights as to the course Virginia should pursue in 


the present emergency; and to send from each county a full 


delegation of true and reliable men. The object of this, 
viewed in the light of subsequent events, as to the time of 
meeting and other circumstances, cannot be misunderstood. 
It was one link in the chain of combinations which had 
brought about such a disordered state of public affairs, and 
was designed to effect secession with or without even the sem- 
blance of the forms of law, which many would have attached 
to such action by the regular convention. 

After the vote on the report of the committee, a new sys- 
tem of tactics was inaugurated. No longer was it a discus- 
sion in which giant minds wrestled for the supremacy. The 
voice of reason and the impassioned appeals to the con- 
science, were soon interrupted by the low mutterings of 
those discordant passions ever heard when physical force, 
having been overcome by the sublime powers of moral 
causes, raises its ghastly tones to animate the fury of its 
might. Terms of obloquy and reproach were applied to 
those who still resisted the secession mania; they were 
scornfully denoninated “ submissionists.”” The galleries and 
lobbies of the hall were filled with a wild, excited throng, 
hounded on by negro traders of Virginia and bands of 
negro hunters from South Carolina. They frowned and 
hissed when patriots below were pouring out upon the altar 
of their country the most magnificent tributes from their 
noble hearts and enlightened consciences. When they left 
the hall it was to be insultingly met at the door and on the 
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streets, by epithets of ignominy and reproach. Another 
part of the infernal devices, was the employment of bands 
of music, which traversed the streets collecting a motley 
crowd of lewd fellows and desperate characters, who tore 
down from the market places and public squares the flag of 
the republic, and hoisted in its stead the palmetto and Con- 
federate emblems. These same characters roamed the 
streets at night from place to place, and called out the public 
men from the South, sojourning in the city, and applauded 
the most extreme sentiments with the wildest echoes. It 
was a part of their duty also, to intimidate the Union mem- 
bers of the convention, especially those from the north- 
western part of the State; and these on arising from their 
beds in the morning would discover in close proximity to 
their windows, ropes with suggestive nooses at their ends, 
pending from an adjoining tree or lamp post. But still they 
remained firm, proudly conscious of the integrity of their 
position, rejoicing in the knowledge that they were in the 
best of earthly causes—supporting a good government; 
they stood like the eternal hills, secure in their foundations, 
The policy adopted by the conspirators produced its effects 
on the people. That portion of society which takes but little 
interest in public affairs in ordinary times, is the element 
from which factionists draw the largest agency in furthering 
their purposes. They are ready to distinguish between 
ordinary and extraordinary periods in the passing events; 
and when they discover violent measures controlling the 
hour, either from timidity or ignorance, they hasten to join 
themselves with those who are usurping the reins of power, 
or who occupy the largest share of public attention. This 
class also became attached to the party of the conspirators 
and thus swelled to the proportions of respectability, they 
deemed the hour for action had arrived. A prominent 
actor in the scenes in Virginia, was dispatched to Charles- 
ton, South Carolina, to announce that everything was in 
readiness in Virginia for the inauguration of the final act 
of the drama. He told the Carolinians that they must 
strike the blow, and “in an hour, by Shrewsbury clock, his 
State would be with them.” This was a welcome announce- 
ment to the Southern leaders. For months the public mind 
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had been phrenzied by anticipations. Society had expe- 
rienced some of those upheavals which precede revolutions, 
and go far towards resolving it to its original elements. 
War had been the theme of conversation in all circles, an? 
all who had dared lift a voice against the universal rage, had 
been silenced without mercy. Armies had been equipped 
and disciplined, and in the gush of their enthusiasm the 
young soldiers were crying to be led to the field. Public 


expectation was at the highest point and was clamoring for 


gratification. The chiefs however, were awaiting the aus- 
picious moment, when the greatest moral force could be set 
in motion to aid their schemes. This promise then, from 
the ‘“‘ mother of States,’’ which to the people, would give 
sanction to the enterprise and success if it were within the 
range of possibility, was the signal for the boasts and efforts 
of thirty years to culminate in the first direct assault of 
active warfare and the opening of hostilities. The fruits of 
this advice was the firing on the walls of Fort Sumpter, in 
Charleston harbor, the echoes from which were returned by 
the mountains of a continent, and only ceased when the 
national honor was baptized in the blood of a million of 
citizens. 

During the progress of the bombardment of Fort Sump- 
ter, the excitement in Richmond and in the convention was 
intense. Bonfires and illuminations blazed high in the 
streets and public squares; the national flag was torn from 
its place over the dome of the capitol and trampled under 
the feet of an infuriated mob. Stores and public places 
were closed and the populace sought the streets to give vent 
to their feelings. Strangers rushed to the city from all 
parts of the State and helped to swell the throngs. Many 
who had come in advance of the call before mentioned, to 
meet on the 16th of April, assembled together in a large 
hall and sat with closed doors. No ingress could be 
obtained to the sessions of this mysterious body. To add 
to the alarm of the times the convention went in secret ses- 
sion, and all further knowledge as to its operations, to the 
Union people at least, was at an end. But the scenes wit- 
nessed within the walls of that room, as detailed by mem- 
bers, have no parallel in the annals of ancient or modern 
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times. The Union men began to appreciate their position 
only, when they saw those who had been their active 
co-laborers bowing before the storm, and yielding to the 
pressure of events. In vain did they appeal, exhort, 
entreat them to remain firm in the adhesion to the national 
bond. On the morning of the 17th, Mr. Wise, the mem- 
ber from Princess Anne, rose in his seat and drawing a 
large Virginia horse pistol from his bosom, laid it before 
him, proceeded to harangue the body in the most violent 
and denunciatory manner; he concluded by taking his 
watch from his pocket and with glaring eyes and boted 
breath declared that events were now transpiring which 
vaused a hush to come over his soul; at such an hour, he 
said, Harper’s Ferry and its armory were in the possession 
of Virginia soldiers, at another period the Federal navy 
yard and property at Norfolk were seized by troops of the 
State. It was then that the Union members saw the object 
of the other assemblage which had sat with closed doors 
trom its beginning, and whose concealed hand seizing the 
reins of government, had left them the form without the 
power to resist. 

It was true, as he had spoken; the volunteer companies 
which had been organized after the raid by John Brown, it 
the Shenandoah Valley had, under orders from some mys- 
terious power, assembled to the number of two thousand or 
more, and moved on Harper’s Ferry with the design of 
seizing the armory and arsenals at that point belonging to 
the Federal government; the small garrison of marines, after 
destroying the most valuable property, fired the buildings 
and fled in precipitate haste. 

On the 17th of April, after much confusion and excited 
discussion, the convention came to a vote on an ordinance 
of secession from the Federal Union. The vote stood 
/ eighty-one for and fifty-one against it. It was entitled ‘* an 
ordinance to repeal the ratification of the constitution of the 
United States of America, by the State of Virginia, and to 
resume all the rights and powers granted under said consti- 
tution.”’ It set forth that, the people of Virginia in their 
ratification of the constitution, on the 25th of June, 1788, 
had declared that the powers granted under it were derived 
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from the people of the United States, and might be resumed, 
whenever it should be perverted to their injury and oppres- 
sion, and the Federal government had perverted said powers, 
not only to the injury of the people of Virginia, but to the 
oppression of the Southern slaveholding States; therefore 
the people of Virginia, declared and ordained that the ordi- 
nance of ratification and all acts of the General Assembly, 
ratifying or adopting amendments to the constitution, were 
repealed and abrogated; and that the union between Vir- 
ginia and the other States under it was thereby dissolved ; 
that the State was in full possession, and exercised all the 
rights of sovereignty which belong and appertain to a free 
and independent State, and that the constitution was no 
longer binding on any citizens thereof; that the ordinance was 
to take effect when ratified by a majority of the votes cast at 
a poll to be taken on the fourth Thursday in May following, 
in pursuance of the schedule thereafter to be enacted, The 
schedule was passed on the 24th of the same month, and 
provided the manner of holding the polls,— -* Hor Ratitica- 
tion,” and “For Rejection,’—giving citizens absent from 
their counties in the military service of the State the right 
to vote in their camps, providing for returns and a procla- 
mation of the result by the Governor, and suspending and 
prohibiting the election for members of Congress of the 
United States at the coming annual election in May. On 
the 25th, the convention passed an ordinance ratifying a 
convention, which had been entered into by the military 
committee previously appointed by it, and certain commis- 


sioners of the Confederate government, for a temporary 


union with that government, pending the adoption by it of 
a permanent constitution. The agreements of the conven- 
tion were that, until Virginia should become a member of 
the Confederate government, the whole military force and 
military operations, offensive and defensive, of the common- 
wealth, in the impending conflict with the United States, 
should be under the chief control and direction of the presi- 
dent of the Confederate States; and that upon the adoption of 
a’ permanent constitution by the Confederate States, and Vir- 
ginia becoming a member of the same, she would “ turn over” 


thereto ‘all public property, naval stores and munitions of 
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war she had then in possession, acquired from the United 
States.” 

This ordinance was a clear assumption of power, and was a 
transfer of the people, without their assent or request, to a 
foreign and hostile government. On the 26th, an ordinance 
was adopted ratifying “the constitution of the provisional 
government of the Confederate States of America;”’ it was, 
however, not to be effective, unless the secession ordinance 
was ratified by the people. The convention passed, on the 
same day, an ordinance amending the State constitution, by 
striking from it the provisions which exempted slave prop- 
erty under twelve years of age from taxation and caused a 
valuation of three hundred dollars only to be placed on all 
ever that age; this latter ordinance will be hereafter more 
extensively ‘noticed. Afterwards, on the Ist of May, an 
ordinance was adopted, releasing all officers of the State 
from the obligations of their oath to support the constitu- 
tion of the United States. The convention soon thereafter 
adjourned to meet again on the return of the vote by the 
people on the secession ordinance. 

Immediately after the passage of the fatal ordinance, the 
convention began to diminish in numbers. The delegates 
trom the northwestern part of the State, from the counties 
which now compose the State of West Virginia, finding 
themselves in a hopeless minority, quietly, and in some 
instanees secretly, took their departure for their native 
mountains, where their humble yet more faithful constit- 
uents, reeeived them with open arms and anxious minds, 

A slight review of the geographical position of that part of 
the State which has since been erected into a seperate 
organization, together with a sketch of the character, habits 


and history of the people, may be necessary to enable a just 


) 
i 
1 
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estimate to be formed of the causes that impelled them to 
take the bold and defiant attitude which resulted in that 
organization. By a glance at the map of what was then 
known as Northwestern Virginia, it will be seen that the 
country is wholly separated by lofty ranges of the Alle- 
ghanies which run entirely through its center, from the 
remainder of the State. This range of mountains, is not a 
single upheaval rising from out the bosom of a vast plain 
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according to the popular conception of mountains, but is a 
succession of parallel ridges, varying from twelve to twenty- 
five hundred feet in height, separated from each other at 
their base, by small valleys from the fourth of a mile to two 
miles in width. From the most westerly range to the 
astern slope bordering on the Shenandoah Valley, is about 
fifty miles. The western slope to the Ohio river presents 
a country of singlarly wild and beautiful appearance. It is 
drained to the north by the Monongahela and Cheat rivers, 
which rise far in the mountain fastnesses of the interior, and 
pursuing their course of crooked and tortuous channels over 
rocky beds and between shelving precipices, join their 
waters a few miles north of the Pennsylvania line. To the 
west the country is drained by the Little Kanawha river, 
emptying into the Ohio river at Parkersburg. ‘The south- 
western part of the State is watered by the Great Kanawha 
and its tributaries. ‘The head waters of this latter river rise 
in the mountains of North Carolina, and running nearly 
north for a huadred miles, it bears gradually to the west an 
equal distance and pours its waters into the Ohio river about 
tifty miles above the Kentucky line. Its principal tributaries 
are the Elk and Gauley rivers, which take their heads from 


the opposite watershed to the Monongahela and Cheat rivers 
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which rivals the increase of western prairies. The hill sides 
spontaneously produce a growth of herbage and wild grass 
unexcelled for grazing purposes, while far upon the moun- 
tain heights amid giant oaks, lofty poplars and wide spread- 
ing maples, a luxuriant vegetation covers the face of nature 
with mossy intermixture of wild flowers, exhaling a thou- 
sand sweets. In the more populated sections, along the 
Ohio and Pennsylvania borders, the country presents a 
delightful view to the traveler. Large farms stretch along 
the little valleys and spread their outstretching fields to the 
uplands, smiling in the morning sun or receiving the tinges 
of the dying day, girt by noble forest trees which have been 
spared as monuments, to mark the glory of primeval soli- 
tudes. Farther in the interior, nearer the heads of the 
streams, a more primitive aspect is to be met. The sharp 
ring of the woodman’s axe and the keen crack of the rifle, 
are the music that enchant the silence. Here and there, 
-openings have been made by adventurous pioneers, which 
serve to guide the traveler on his way, orm should he be 
benighted, no more hospitable hearth in the land will bid 
him welcome, than that of the honest host of the West 
Virginia cabin. 

At the time of these events, the people of this part of the 
State were the representatives of no particular class, nation- 
ality or religion. No settlements had been made in 
West Virginia, as it was known then, at the period of the 
Revolution, which were worthy of the name. It was an 
unbroken wilderness which had but seldom been penetrated 
by the foot of civilized men. Shortly after that, however, 
some of the bolder spirits of the eastern part of the State 
began gradually to scale the Alleghanies and disturb the 
silence by the sounds accompanying the path of civilization. 
The district of Mouongalia was formed out of the county of 
West Augusta, about the year 1770 and subsequent addi- 
tions were made in 1779. After the Revolution the spirit of 
emigration began to set towards the wilderness west ot the 


mountains. The first settlers were followed, in a genera- 
tion afterwards, by a class of people whose style of life led 
them to abandon the older countries of the east, where their 
pecuniary affairs had become involved with the more expen- 
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sive habits of those localities. Possessing still some rem- 
nants of fortunes which enabled them to live in quite an 
independent manner in a country where there was but little 
opportunity to gratify the passions and but little disposition 
to mere display, they became large land-holders, and with 
the few slaves brought with them, relics of the past, they 
tilled the soil sufficiently to supply their needs, and spent 
their time in hunting and the chase. 

The land titles became much involved in litigious dispute, 
by a conflict between patentees from the commonwealth, 
and the descendants of grantees from the sovereigns of 
Great Britain, who in colonial times gave away tracts suf- 
ficient for a Dukedom, to courtiers and favorites. This sub- 
ject became one of frightful magnitude, and was one of the 
many causes which deterred emigration to this section of the 
State. Portions of the emigration during the early part of 
the present century, came from the eastern counties of 
Pennsylvania, some from Maryland, and a limited number 
from New Jersey. In later years a part of the rush of emi- 
gration which hurried to the great west, paused and looked 
favorably at the country, but inquiry into the internal econ- 
omy of the State, usually accelerated the speed of the emi- 
grant in his western flight. 

A general spirit of inquiry, however, was awakening 
among the people. With envious eyes they beheld the 
progress of States on their borders, whilst they were com- 
pelled to advance in the paths known to man in the most 
primitive times, or emigrate to distant commonwealths. So 
much indeed, had this spirit taken hold of the people, that, 
believing the policy of the eastern portion of the State to 
be inimical to the interests of the west, and the customs 
and habits of the former so dissimilar to the latter, they 
had on more than one occasion endeavored to obtain a sep- 
arate State organization west of the Alleghanies. 

Many causes had conspired to produce this state of feel- 
ing. The convention of 1850-51 had provided a system of 
taxation that bore heavily on the west. The constitution 
prohibited taxation upon slaves under twelve years of age; 
and placed an equal valuation of three hundred dollars on 
all over that age. Thus the white laborer and farmer of the 

VoL. 1. 3 
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west, was required to pay a revenue to the State upon all 
the chattels he possessed, whilst the eastern planter whose 
wealth consisted principally of slaves, was exempted from 
bearing his fair and equitable proportion of the burdens of 
government, by reason of his ownership in that particular 
species of property, which, had it been even to the inclina- 
tion or taste of the western man to hold or enjoy, would 
have been, from the character of the country and the 
adverse influences of climate and surroundings, wholly to 
his disprofit. This disproportion, or unjust discrimination, 
was the fruitful theme of the western politician on the 
hustings; and he was the successful contestant, who suc- 
ceeded in convincing the constituency of his! eternal hostil- 
ity to the principle, and of his ability to further the means 
of relief. 

There was also another grievance which was the subject 
of great complaint by the west. It was the basis of repre- 
sentation fixed by the constitution, whereby the slave wealth 

‘of the east was represented in the legislative branch of the 
State government, and brought to bear against the exercise 
of the elective franchise by the whites of the west. The 
apportionment of delegates to the lower house of the Gen- 
eral Assembly, and the creation of the senatorial dis- 
tricts, were founded upon this system of ‘mixed basis,” as 
it was denominated, by the convention of 1850-51. It gave 
an unequal proportion of representatives to the east, through 
their preponderance of wealth, principally in slaves. It 
enfranchised property and inhabitants in the east, and inhab- 
itants only in the west. 

This mixed basis was fastened irrevokably upon the peo- 
ple by a provision that, no amendments should be made 
thereto until the year 1865, when the General Assembly 
was to submit to the people the question of “suffrage 
basis,”’ that is, representation according to the number of 
voters in the commonwealth; or mixed basis, representation 
according to the number of white inhabitants contained, 
and the amount of all state taxes paid in the several coun- 
ties of the commonwealth, deducting therefrom all taxes 
paid on licenses and law process, and capitation tax on free 
negroes, allowing one delegate for every seventy-sixth part 
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of the inhabitants, and one delegate for every seventy-sixth 
part of the taxes. The effect of this measure was to give 
to the east a power in the law-making branch of the gov- 
ernment, to which its wealth alone, and not its numbers, 
entitled it. It was repugnant to the spirit of the age and 
anti-democratic in its tendency. It gave to property an 
influence which all republics founded on the rights of per- 
sonal liberty, have hitherto given to the person. The cir- 
cumstances of the hour were such that the people could not 
reject the constitution embracing even sueh provisions. In 
many particulars it was essentially better than the one under 
which the people were then living. It abolished the landed 
qualification of voters, remodeled the judiciary system of 
the State, and provided for the election of Governor and 
many other officers by the people, and defined more dis- 
tinctly the line of demarcation between the legislative, 
executive and judicial branches of the government. Prior 
to this time there was scarcely an officer from the most 
insignificant, either in executive or judicial stations, elected 
by the people; indeed, the only exception was in selecting 
members of the General Assembly. 

The constitution was adopted, receiving large majorities 
therefor in the eastern portions of the State, but many 
western counties voted heavily against it, preferring rather, 
the absence of many privileges, than the surrender of so 
vital a principle as the unrestricted and independent exer- 
cise of personal franchise. 

There was still another source of discontent upon the 
part of the west, which called forth loud and protracted 
complaint, and was, perhaps, an evil of greater magnitude 
than any other which it was compelled to endure. This 
was the unequal distribution of the public funds.in con- 
structing works of internal improvement. From partici- 
pating in the benefits of the various lines of traffic and 
travel inaugurated by, and under the auspices and patronage 
of the State, the west was practically debarred. A magnifi- 
cent system of improvements in railroads and canals, was 
entered upon and completed in the east, by large donations 
from the public treasury. Charters with liberal provisions 
were readily granted by the General Assembly to the eastern 
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section, whilst the west vainly endeavored, in many in- 
stances, to get the bare privilege of constructing works by 
aid of individual interprise alone. Large loans were made 
by the General Assembly, and heavy subscriptions were 
taken by the State for the east, whilst the west received but 
a mere pittance, though annually swelling the exchequer 
with many hundreds of thousands of dollars. Indeed the 
delegate from a western county, when he returned to his 
constituency and informed them of his having secured an 
appropriation of a few thousand dollars to aid in the con- 
struction of a mud pike, thought himself entitled to the 
civic wreath, and on the high way to popular favor and 
esteem; although in thus procuring a miserable bounty for 
his section, he had to combine with eastern members, and 
vote magnificent sums to cherished schemes of eastern 
aggrandizement. 

These things had been a matter of great irritation to the 
people of the west. The public temper was in no amiable 
mood; the bearing of the east towards the west was always 
of an affected, supercilious superiority, and had been car- 
ried so far that they had in contemptuous derision denomi- 
nated the citizens of the latter as, “the peasantry of the 
west.”” Smarting under these accumulated grievances, it is 
not difficult to account for the storm of opposition that 
swelled up from the people, when their faithful deputies to 
the Richmond convention, returned one by one in rapid 
succession to their several counties, bearing in their pale, 
disconsolate countenances the marks of the terrible struggle 
through which they had passed. When too, they listened 
to their stories of fraud and violence and heard in detail the 
means by which it was designed to transfer them to the 
horrid embrace of a government founded upon an institu- 
tion which had for three generations ground them beneath 
its iron heel, all the remembrances of their past wrongs rose 
like a torrent of their mountains long pent up, and over- 
leaping every obstruction, burst forth in one prolonged shout 
of defiance. 

As yet it was not understood in what manner the Federal 


government would aid loyal citizens in States or parts of 


States assuming to act under secession; still the determina- 
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tion of this people was to resist the secession movement of 


Virginia, against the whole power of the Confederate States; 
and failing in this, they would gather up the wrecks of 
their fortunes and their household gods, abandoning every 


other interest, and seek distant homes in the wilds of the 
far west, away from the hated influence of their life-long 
foe. Loyalty to the government of their fathers was deeply 
implanted in their breasts, and they turned toward the old 
flag with a glowing pride in its memories, instinctively 
divining that beneath its folds liberty dwelt in conscious 
strength and repose. 

They early gave an indication of the state of their feel- 
ings upon the questions which began to agitate the country 
after the election in November, 1860. The first meeting 
that was held to express the sentiments of the people, took 
place in Preston county, on the 12th day of November, 
1860. Men of all parties participated in the proceedings. 
The partizans of the two democratic candidates, who 
had waged a furious warfare but one short week previously, 
met in honest and earnest council to give expression to their 
views upon the result of the late election, and the questions 
that were rapidly assuming a dangerous tendency thereun- 
der. The supporters of the Bell and Everett ticket joined 
in the deliberations, and the few but independent and active 
adherents of the successful party added their voice. After 
little delay and no discussion, so unanimous were men of 
all parties, that they passed a series of resolutions strongly 
opposing secession, and declaring that any attempt upon the 
pact of the State to secede, would meet with the unqualified 
disapprobation of the people of the county. A meeting 
was held in Harrison county on the 24th of November, 
under like circumstances, which declared that, the people 
would first exhaust all constitutional remedies for redress 
before they would resort to any violent measures; that the 
ballot box was the only medium known to the constitution 
for.a redress of grievances, and to it alone would they 
appeal; that it was the duty of all citizens to uphold and 
support the lawfully constituted authorities. An assem- 
blage of people at the court-house of Monongalia county on 
the 26th of November, in which the acknowledged leaders 
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of all parties took part, unanimously resolved that, the 
election of the candidates of the republican party, did not 
justify secession, and that the Union of the States was the 
best guarantee for the present and futme welfare of the 
people. 

The people of Taylor county, at their court-house, on the 
8rd of December following, resolved that they were opposed 
to taking any steps looking to a dissolution of the Union for 
existing causes. A large meeting of citizens in Wheeling, 
on the 14th of the same month, passed resolutions of like 
import and significance. Indeed, throughout the western 
counties, such meetings were generally held, and subsequent 
events proved that they were not the ordinary concomitants 
of political or partizan machinery, but they were the 
expressions of a people with whom fealty, in a republican 
government, meant an acquiescence in the will of the 
majority, when that will was ascertained in the mode pre- 
scribed by the organic law, and on the maintenance ef which 
principle the whole structure was founded. 

When, therefore, it became no longer a matter of doubt, 
that the convention had passed an ordinance of secession, 
and the people were forced to choose their position; when 
actual hostilities had commenced, and words of deprecation 
and resolutions declaratory of sentiments were no longer 
available, there came over the people that feeling which a 
generation experiences but once, and few centuries have 
ever seen repeated. It was that grand upheaval of all that 
is good and evil in mankind, so strangely intermingled that 
none can tell where one begins and the other ends, as the 
radiant beams of a setting sun falling athwart a passing 
angry cloud illumines the whole in indefinable magnificence. 
Men looked in each other’s faces for confidence and direc- 
tion, and found only those indications which were the mirror 
ot their own breasts. But high over all and written on 
every countenance was the spirit of determined resistance 
to the action of the convention. 

It was then that a series of meetings commenced, which 
has had no parallel in history, except the almost continual 
sessions of the citizen assemblies during the early part of 
the French Revolution; and this too, in a sparsely settled 
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country, where facilities for. convening were of the most 
primitive character. The earliest and first of these meetings 
was held at Morgantown, on the night of the 17th of April, 
1861, the day the ordinance of secession passed. The temper 
of the people was not to be mistaken; the most violent senti- 
ments of the orators were the most vehemently applauded. 
The meeting solemnly resolved that, the time had come when 
every friend of the Union should rally to the support of the 
flag of his country and maintain it under the most adverse 
and trying circumstances; that the people of Monongalia, 
without distinction of party, entered their solemn protest 
against the secession of Virginia; that they were attached 
to the Federal Union as the ark of their political safety and 
would cling to it despite the efforts of traitors to precipitate 
them into the gulf of secession; that secession as practi- 
cally exemplified in the so-called Southern Confederacy, 
was unmitigated treason against the constitution and the 
government of the United States, and its leading actors 
were traitors and liable to be treated as such; that the idea 
of seceding from the general government and being attached 
to the Southern Confederacy, was repulsive to every feeling 
and instinct of patriotism, and that the meeting was unal- 
terably opposed to such a measure; and that, Western Vir- 
ginia had patiently submitted to and borne up under the 
oppressive policy of Eastern Virginia for the last half cen- 
tury, as shown in her denying equal representation and 
refusing to bear an equal share of taxation, (on her slave 
property;) that now the measure of eastern oppression was 
full, and that, if, as was claimed by the east, secession was the 
only remedy offered by it for all the wrongs of the west, 
the day was near at hand when the west would rise in the 
majesty of its strength and repudiating its oppressors, would 
dissolve all its civil and political connection with the east, 
and remain firmly under the stars and stripes. 

A resolution of thanks to the members of the convention 
from the county, for their firmness, was passed ; e!so that in 
the event of the passage of the ordinance of secession, 
(which it appears was not certainly known to have passed, 
although so reported,) the delegates be requested to propose 
a division of the State. 
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The citizens of Taylor county were equally emphatic in 
their denunciation of secession. On the 13th of April, they 
resolved in a meeting at the court-house, after declaring in 
a preamble, that Western Virginia had no interest in com- 
mon with a government established for the sole purpose of 
protecting and propagating African slavery, that, they did 
not recognize the right of, nor any present cause for, any 
State, on its own motion, to secede from the Union; nor any 
cause to justify revolution; that the government of the 
United States ought to be maintained and all constitutional 
laws enforced; and that, if the eastern portion of the State 
should secede from or revolutionize the General Govern- 
ment, they were in favor of establishing an independent 
State government for the western portion of the State, in 
which they could regulate their own internal affairs accord- 
ing to their own interests. 

Actuated by a similar desire and in pursuance of a like 
spirit, the people of Wetzel county held a meeting, on the 
22nd of April, and resolved that secession was no remedy 
for the evils which environed the country; that they pledged 
themselves to oppose any act of secession which would sever 
them from the Federal Government; that they appealed to 
their fellow-citizens to uphold the national banner; and that 
strong as were the ties that bound them to Virginia, yet 
nevertheless, should the convention, by an ordinance of 
secession (in consequence of the convention being in secret 
session it was not definitely known that it had passed,) force 
them into a connection with the Gulf States, as citizens of 
Western Virginia, they would deem it a duty to themselves 
and posterity, to adopt such means and use such measures 
as should result in a division of ‘the State. 

As yet no definite steps had been taken to secure such a 
result by a combined movement. But the remedy was soon 
brought forward by the decided action of a large meeting 
of people at Clarksburg, in Harrison county. This meeting 
was held on the 22nd of April, under the auspices of the 
Hon. John 8. Carlisle, the late delegate from that county to 
the convention. It was attended by about twelve hundred 
people. After reciting in a long preamble, declaring the 
means that had been resorted to by the secessionists to trans- 
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fer the State from its allegiance to the Federal Government 
to the so-called Confederate States, without the consent of the 
people, as wholly unjustifiable, and as having seized, with- 
out the authority of those in whose name they professed to 
act, the property of the Federal Government within the 
limits of the State, and thereby inaugurated war, the meet- 
ing recommended to the people in each and all of the coun- 
ties composing Northwestern Virginia, to appoint not less 
than five delegates of their wisest, best and discreetest men, 
to meet in convention at Wheeling, on the 13th day of May 
following, to consult and determine upon such action as the 
people of Northwestern Virginia should take in the present 
fearful emergeney. 

This, in the exigency and under the pressure of events 
by which the people were surrounded, was a bold and start- 
ling measure. No aggressive movements had yet been 
attempted in this section of the Union, nor indeed was there 
anywhere any invasion of the territory of the Southern 
States by the Federal Government. About this time on 
shortly after a few companies of troops under the control of 
the secessionists took possession of Grafton, on the Balti- 
more and Ohio railroad, the key to Northwestern Virginia, 
for the purpose of preventing the military of the Federal 
Government from passing east to the defence of Washing- 
ton, and overawing the inhabitants. In this latter, however, 
no success was attained. Following the recommendation of 
the Clarksburg meeting, delegates were appointed in all the 
north-western counties. In some, home guard companies 
were formed and organized by the election of officers, who 
drilled the men in military tactics. All of the meetings 
declared unequivocally against the ordinance of gecession. 
Some of them went so far that they declared that in no 
event would they submit to secession, but would resist it to 
the last extremity. 

The condition of the people of the north-west at this time 
was truly remarkable. In consequence of the violent 
denunciations of those who were regarded as secessionists, 
they wisely maintained silence, and hence nothing was 
heard but loud and defiant shouts of opposition to the 
scheme ot secession. It is safe to say that a large majority 
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of the magistracy and office-holders generally, either from 
conscientious scruples in relation to their oaths of office, 
which included that of fealty to the constitution of the State 
as well as of the United States, or from inclination and sen- 
timent, favored the secession movement. Others again 
refused to perform the duties of their offices by reason of 
the commotions of the times and the general uncertainty 
that pervaded all classes. No one could furnish a solution 
to the great problem in process of demonstration. The 
tenure of property became a matter of great doubt; none 
felt secure in the enjoyment of civil rights. Distrust was 
everywhere. Questions to which this generation, or indeed 
any past generation of American citizens,.were strangers, 
had arisen and were to be determined; how or in what 
manner none could answer. Duty to the State required 
that the citizens should follow its fortunes and fight its bat- 
tles, if not inconsistent with other and higher duties. But 
this was not an hour for speculation nor refining distinctions; 
as the past has proven, doubtful questions go down like the 
reed before the angry blast, in the presence of that physical 
force ever the arbiter in civil commotions. Where the 
officers of the militia were loyal to the Union cause they 
called out their commands and endeavored to discipline 
them. 

It had been whispered about, first in an undertone, and 
then the rumor grew and swelled into a terrible reality, that 
there was no law. Then sprang up that class of men who 
for years had been, from various causes, but nominal citi- 
zens in every community ; men who sought retirement from 
the public gaze, and who had endeavored to screen them- 
selves by the debris of some by-gone wreck. They were 
now among the foremost in promoting the general confusion 
incident to the apparent disruption of society. Bands of 
armed men traversed the country, bearing at their head the 
national banner, shouting death to all opposers. All per- 
sons who refused, after being notified by a committee, to 
plant the stars and stripes before their dwellings, were held 
to be enemies to the Union, and were required by the force 
of public opinion, expressed in no unqualified terms and 
frequently in no undemonstrative manner, to take the oath 
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of allegiance to the constitution of the United States. The 
people ceased to follow their usual avocations; the farmers 
left their plows in the furrows, the mechanics their anvils 
and benches, not knowing who would reap the fruits of 
their harvest or labors. They assembled at the usual points 
of public manifestations, armed with their trusty rifles, and 
here and there a musket of antique pattern was to be seen 
in the hands of the descendant of a revolutionary sire. 

During the excitement produced by the John Brown raid 
of a few years previous, several hundred stand of muskets 
and equipments, had been sent by Governor Wise to some 
of the counties in this section, for the purpose of arming 
the militia against invasion; there was also at the court- 
houses of most of the counties, quite a number of arms 
which had been used by volunteer companies organized 
under the law, and equipped by the State. These were 
immediately seized and distributed among the people. The 
whole country presented the appearance of a vast military 
camp, acting under no common head and acknowledging 
no superior power except that of superior force. Yet 
among the Union people, so actuated were they by a com- 
mon impulse, no serious difficulties occurred. At every 
cross road groups of excited men were to be seen, whose 
firmly set mouths and determined countenances indicated 
the fixedness of their resolves. They were the hitherto 
quiet, even-tempered yeomanry of this agricultural country, 
whose lives had been spent in the peaceful pursuits of hus- 
bandry, now rousing themselves to the call of patriotism, 
with the sole inquiry, “have we a country?” The roads 
were picketed in every direction, and all, passers were 
requested to give satisfactory information of their identity 
and errands; and the luckless traveler whose explanations 
were not such, was turned back in his course or only per- 
mitted to proceed under guard. 

It was, indeed, a perilous hour; and it is not, perhaps, 
saying too much to aver that, no other people but Ameri- 
cans could have thus passed through every shade of anarchy 
with so great violence and so little bloodshed ; as no instances 
of death by violence, have ever been authenticated. And 
it is, likewise, a valuable instance to the philosophic states- 
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man, of the superior dignity of human nature when fostered 
by the genial and ennobling influences of republican institu- 
tions. 

Lest however, all the enthusiasm evoked by the nature of 
the crisis, should exceed the bounds of that holy patriotism 
in the name of which men may, nay ought, to purify an 
atmosphere pestilent with the odor of treason and tyranny, 
by acts unjustifiable in ordinary times, but the non-perform- 
ance of which becomes criminal at others, the really earnest 
and firm men of the community, who felt the full force of 
the tremendous issues involved, enrolled themselves into 
companies of home guards. This step produced something 
of order in the immense fragments of elementary power in 
the country. Any attempts at lawlessness were promptly 
suppressed; the maliciously disposed, or those who gave 
evidence of Ishmaelitish tendencies, and of which every 
community has its representatives, were taught to know 
that the cause tor which this people had risen, was the cause 
of order and law, in opposition to insurrection and rebel- 
lion; that the faithful maintenance of law was the life 
breath, soul and immortality of a republic. 

While this was the condition of affairs on the border and 
in what might be termed Northwestern Virginia proper, 
farther in the interior of what is now the State of West 
Virginia, the status was not so favorable to the Union cause. 
There parties were more equally balanced and consequently 
the contest became one of strategy as -well as actual con- 
flict. In many of the counties the secessionists had small 
majorities and claimed to act through the legal authority of 
the State government. Intimidation, therefore, became the 
order of the day, and when this failed, persecution sought 
to do what arguments and threats failed to accomplish. 
Being se situated that troops from the east soon found their 
way into them, the Union people were forced to remain 
quiet or betake themselves to the mountains to escape the 
operations of a fierce military despotism which seemed to 
crush out everything in its path. But whilst the spirit of 
the unionists was awed, it was not crushed, and many coun- 
cils were held far in the recesses of the mountains, attended 
by a sturdy band of patriots who held their trusty rifles in 
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their hands, whilst they deliberated and resolved. Many 
are the incidents related of such councils in the deep wood, 
whilst the wary comrades stood sentinel to warn of the 
approach of the foe; incidents and scenes which exceed in 
dramatic interest the fanciful sketches of the novelist, and 
possess all the charm and daring of a stern reality. It was 
at such meetings, in a number of instances, when hunted 
by the military and surrounded by the espionage of watch- 
ful and unrelenting civilians, that the national flag was 
earefully unfolded and kissed by the faithful patriots, who 
then swore with uplifted hands never to yield in its support 
and to die in its defense. Through the influence of such 
spirits, delegates were also appointed from their several 
counties, to the convention at Wheeling, to be held on the 
13th of May. 

To the meeting of that convention all looked forward 
with hope. That was thought to be the rallying point from 
which all succeeding movements would take their origin. 
No objections could be taken to the holding of such a con- 
vention either by the State or the Federal Government, as 
it was only called for the purpose of determining what 
course the people of the North-west should pursue; still it 
is quite probable that had it been in the power of the State 
troops, already assembled in some force, to have prevented 
it, no such body had ever met in Wheeling or elsewhere. 
In fact, the undertaking was a perilous one. No Federal 
troops had penetrated into Virginia, or indeed, crossed the 
Ohio river. A regiment of Union troops was hastily form- 
ing on Wheeling Island, under Col. B. F. Kelley, an ardent 
and active unionist of the times, but it was so freshly 
organized as to be almost unavailable for the purposes of 
military defense, or protection. Yet the morning of the 
thirteenth of May beheld the city swarming with an excited 
multitude of its own inhabitants, and the delegates to the 
convention. All were enthusiastic and eager for the begin- 
ning of the work, yet none were fully assured of the direc- 
tion matters would take. By arrangement the delegates 
met at Washington Hall at eleven o’clock,A.M. The large 


building was filled to overflowing with an eager throng, 
whose anxious countenances depicted the depth of their 
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feelings. It was a remarkable spectacle; the faces of the 
delegates were not familiar to those who had attended polit- 
ical meetings for several years previous. They were a new 
set of men whom the people had thrust forward in the peril 
of the emergency, whose recommendations were, an entire 
sympathy with the masses in the struggle before them, and 
a hearty confidence in their fidelity. They were plain, un- 
assuming men too, but as plain men always do, they pos- 
sessed those traits of character which make honesty the 
accompaniment of simplicity. Above all, they were filled 
with a noble spirit caught from their constituents, an undy- 
ing attachment to the government of their fathers, and a 
holy hope of relief from the task-masters of the east. It 
was a spirit grand in its conception, glorious in its develope- 
ment, and sublime in its execution. It was the fierce youth 
of the freshly lighted fires of pure and righteous revolution. 
The meeting was called to order by Chester D. Hubbard, 
of Ohio county, on whose motion William B. Zinn, of Pres- 
ton county, was called to preside. George R. Latham, of 
Taylor county, was appointed temporary secretary. Before 
proceeding further in the business for which they had assem- 
bled, a venerable prelate, the Rev. Peter T. Laishley, of 
Monongalia county, himself a delegate, invoked the aid of 
Deity, on the deliberations of the body; a pious act of faith 
not without its usefulness in estimating the character of the 
delegates and the rectitude of their motives. 

A committee on permanent organization and representa- 
tion was appointed. In the afternoon session, John W. Moss, 
ot Wood county, was reported for permanent president, and 
a long list of vice-presidents; Colonel Wagner, of Mason, 
Marshall M. Dent, of Monongalia, and J. G. Chandler, 
of Ohio county, were appointed as secretaries. 

The president on being escorted to the chair, addressed 
the convention. After thanking it for the honor conferred 
he remarked that the object of the body was to consider the 
unhappy condition of the country, and particularly to de- 
liberate calmly upon the position North-western Virginia 
should assume in the momentous history of the country. 
Ile further said that the destiny of thousands was involved 
in the result of their action, and therefore it should be 
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characterized by the solemnity befitting the occasion and 
by the harmony and conciliation so necessary to any move- 
ment inaugurated by the convention. 

The clergyman of the city were requested, by motion, to 
open each day’s session with religious exercises. Two door- 
keepers and a sergeant-at-arms were appointed. The com- 
mittee on credentials reported duly accredited delegates 
from twenty-six counties, as follows: Hancock, Brooke, 
Ohio, Marion, Monongalia, Preston, Wood, Lewis, Ritchie, 
Harrison, Upshur, Gilmer, Wirt, Jackson, Mason, Wetzel, 
Pleasants, Barbour, Hampshire, Berkeley, Doddridge, Tyler, 
Taylor, Roane, Frederick, and Marshall. They also reported 
a resolution, that, the vote of the convention upon any 
question, when demanded by twenty-five members, should 
be taken by giving to each county the aggregate vote cast 
by it respectively at the last presidential election; and 
that the vote was to be cast by the chairman of the county 
delegations. Other questions were to be voted on per capita. 

A committee, consisting of one member from each county 
represented, was appointed on State and Federal relations. 
The following persons composed it: C. Tarr, Brooke county ; 
W. T. Willey, Monongalia; John 8. Carlisle, Harrison; J. 
J. Jackson, Wood; Charles Hooton, Preston; Dan’] Lamb, 
Ohio; Geo. MeC. Porter, Hancock; Jos. Macker, Mason; 
D. D. Johnson, Tyler; James Scott, Jackson; G. W. Bier, 
Wetzel; R. C. Holliday, Marshall; A. 8. Withers, Lewis; 
EK. T. Trahorn, Wirt; F. H. Pierpoint, Marion; S. Dayton, 
Barbour; G.S. Senseney, Frederick; J. 8. Burdett, Taylor; 
A. R. MeQuilkin, Berkeley; 8. Cochran, Pleasants; J. E. 
Stump, Roane; 8. Martin, Gilmer; Asbury B. Rohrbough, 
Upshur; O. D. Downey, Hampshire; Mr. Foley, Ritchie. 

The body now fairly began its work, and on the second 
day resolutions were poured upon the committee. <A very 
excited controversy sprang up on the plan to be adopted for 
immediate action. There were those who came to the con- 
vention, with the recollections of wrongs and insults burn- 
ing in their memories; men of high resolves and unquench- 
able zeal, and who under the sfimulus of a great excitement, 
were bold to rashness in their objects. This class of men 
came to vote for an immediate and unqualified division of 
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the State, however violent or revolutionary it might appear. 
Some delegations, indeed, came to the city with a banner 
flying at their head, endorsed, “New Virginia, now or 
never.” This party had a powerful leader in the Hon. John 
8. Carlisle, who smarting from the injustice and contumely 
that he had experienced in the convention at Richmond, 
raised his deep resonant voice to the highest pitch of revo- 
lutionary fervor. His plan was to immediately adopt a con- 
atitution and form of government for the counties represen- 
ted, and proceed to fill the offices by temporary appoint- 
ment. This was a popular idea with the mass of the con- 
vention, and it became almost perilous to oppose it; those 
who ventured to do so, subjected themselves for the time 
to the liability of having imputations cast upon their loyalty. 
But there was a minority, respectable, both as to numbers 
and intelligence, who felt and saw the irreparable mischief 
that would follow in the train of such a course. This party 
found a leadership in the Hon. W. T. Willey, of Mononga- 
lia, whose more equable temperament enabled him to dis- 
cern the true point of distinction between spasmodic dis- 
ruption and authorized resistance. It was argued that the 
proceeding urged by the majority was wholly unwarranted 
by the call that had led to this assemblage; that the dele- 
gates had not been appointed with this view nor empowered 
to act with such extreme vigor; that this was but an 
informal meeting of the people, not legally convened and 
could not bind the people to acquiescence either in law or rea- 
son, or by any known rule or precedent; that no vote had 
yet been taken by the people on the ordinance of secession, 
and hence the State of Virginia had a government under 
the constitution of the United States, at Richmond; that the 
Federal Government would not recognize a State created 
thus, because it was not after the mode prescribed in the 
constitution of the United States. 

The whole of the second day was consumed in acrimo- 
nious debate. The partizans of both views maintained 
their ground with unrelenting hostility. A crisis was rap- 
idly approaching, when a motion to adjourn was carried. 
Great dissatisfaction prevailed on all sides, and it appeared 
as though the contending parties were about to separate 
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without arriving at any conclusion, from which good results 
would flow. There was that lack of harmony which is so 
essential to the accomplishment of great designs, when men 
have a common object in view, but are widely dissonant as 
to the manner of effecting it. On the third day the debate 
was continued, but in a better spirit; the voice of better 
counsels was beginning to prevail, and all telt the impera- 
tive necessity of some action and that it should be, so far as 
the same was possible, harmonious in its character. Late 
at night the committee reported through its chairman, 
Mr. Tarr. The report was a skillful blending of all opin- 
ions. It set forth that, it was the deliberate judgment of 
the convention, that the ordinance of secession, by which 
the repeal of the ratification of the constitution of the 
United States was attempted, was unconstitutional null and 
void; that the schedule attached to that ordinance, prohib- 
iting the election of members of the House of hepresenta- 
tives of the Congress of the United States, at the election 
on the fourth Wednesday of May, then current, was a man- 
ifest usurpation of power, to which they as freemen of 
Virginia, ought not to, and would not submit; that the ordi- 
nance of the convention at Richmond, ratifying and approv- 
ing the agreement between the commissioners of the Con- 
federate States and Virginia, whereby the whole military 
power and operations, offensive and defensive, of the State 
were placed under the control and direction of the president 
of the Confederate States, upon the same principle and 
footing as if the commonwealth were a member of said 
Contederacy, and the acts and conduct of the executive 
officers of the State in pursuance of said agreement, were 
plain and palpable violations of the constitution of the State, 
and utterly subversive of the rights and liberties of the 
people; that they earnestly recommended the citizens of 
the State to vindicate their rights by voting against the 
ordinance of secession; and that they urged upon them to 
vote for members of Congress of the United States in their 
several districts, in the exercise of their rights under the 
constitutions of the United States and of Virginia; that they 
also recommended them to vote for such persons for mem- 
bers of the House of Delegates, as entertained sentiments 
VoL. I. 4 
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agreeing with those before expressed; that it was the 
imperative duty of the citizens to maintain the constitution 
of the State and the laws made in pursuance of the same, 
and all officers acting thereunder; that, in the language of 
Washington, expressed in his letter to the president of Con- 
gress, on the 17th of September, 1789: “In all our deliber- 
ations on this subject, we keep steadily in view that which 
appears to us the greatest interest of every true American, 
the consolidation of our Union, in which is involved our 
property, felicity, safety and perhaps our national existence.” 
Therefore they would maintain and defend the constitution 
of the United States and the laws made in pursuance 
thereof, and all officers acting thereunder in the lawful dis- 
charge of their duties; that in view of the geographical, 
social, commercial and industrial interests of North-western 
Virginia, the convention was constrained to give expression 
to the opinion of its constituents, in declaring that in 
assuming to change the relation of Virginia to the Federal 
Government, the convention at Richmond acted not only 
unwisely and unconstitutionally, but adopted a_ policy 
utterly ruinous to all the material interests of this portion of 
the State, by severing all the social ties, and drying up all 
the channels of trade and prosperity; that in the event of 
the ordinance of secession being ratified by the people, the 
counties there represented, and all others disposed to co-op- 
erate, were recommended to appoint, on the 4th day of 
June, 1861, delegates to a general convention, to meet on 
the 11th day of the same month, at such place as should be 
designated by a committee to be afterwards appointed by 
the convention, to devise such measures as the safety and 
welfare of the people they represented should demand; each 
county to appoint a number of representatives to the con- 
vention, equal to double the number to which it was entitled 
in the next House of Delegates; and the senators and dele- 
gates to be elected at the general election on the fourth 
Thursday of May following, to the next General Assembly 
of Virginia, should be entitled to seats in the convention as 
members; that it being a conceded political axiom that 
government is founded on the consent of the governed and 
instituted for their good, and that the course of the ruling 
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power of the State was utterly subversive and destructive of 
the interests of North-western Virginia, that the people of 
the same could rightfully and successfully appeal to the 
proper authorities of Virginia, to permit them to peacefully 
and lawfully separate from the residue of the State, 
and form a government that would give effect to their 
wishes, views and interests; that the public authorities be 
assured, that the people of the north-west would exert 
themselves to preserve the peace, which they felt satisfied 
they could do until an opportunity was afforded to ascertain 
if the difficulties could not receive a peaceful solution; and 
expressed a hope that no Confederate troops would be 
introduced among them, as the same would be calculated to 
produce civil war; that a central committee of five be 
appointed with powers to carry out the object of the con- 
vention and to assemble the body at any time it might 
think necessary; and that such counties represented, and all 
others disposed to co-operate, would appoint a committee of 
five to attend to all things necessary to be done and to cor- 
respond with the central committee. After but little dis- 
cussion, the report was adopted by the body; but two 
voices in the vast throng being dissentient. The central 
committee was appointed as follows: John 8. Carlisle, James 
8S. Wheat, Chester D. Hubbard, Francis H. Pierpoint, 
Campbell Tarr, George R. Latham, Andrew Wilson, 8. H. 
Woodward and James W. Paxton. <A vote of thanks was 
tendered to the citizens of Wheeling for their hospitality; 
also to the president and other officers of the body. Sev- 
eral eloquent speeches were made. A prayer was then 
offered, invoking the blessings of Heaven upon the labors 
of the meeting. The “Star Spangled Banner” was sung by 
the united voices of over a thousand people; three cheers 
were given for the Union, and amid a blaze of enthusiasm, 
the convention adjourned sine die. 


Thus closed the session of as earnest and fearless a body 


of patriots as ever assembled in this or any other country in 
any age. The convention was composed of about five 
hundred in number, representing every shade and degree of 
former political opinions, yet not one word of their former 
associations was brought forward to disturb the equilibrium 
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or excite the jealousy of any particular party. Over all 
were spread those great clouds of lowering danger and por- 
tentous gloom, which caused all minor differences to dissi- 
pate before the general instincts of self-preservation. 

After this event, matters progressed with more regular- 
ity; and the superiority of combined action over vague and 
ill-concerted movements, however much spirit they might 
possess, or stern enthusiasm might be evoked, was made 
manifest by the well-timed public demonstrations and sys- 
tematic convocations, brought about by the potent agency 
of the county committees. 

A large meeting of citizens was held in Berkeley county, 
on the 13th of May, which it is proper to notice, from the 
fact of that county lying at the foot of the valley of the 
Shenandoah from which issued such numerous bands of 
secessionists who overran the county. The preamble is a 
master-piece of statement remarkable for the genuine 
patriotism in every line, and the truthtulness of the charges 
alleged against the secessionists, whilst it furnishes a com- 
plete vindication for the cause to which they committed 
themselves in their resolutions. They warn their brethren 
of the State, that if their course be persisted in the division 
of the State was inevitable; they declared that they knew 
of no oppression by the Federal Government; that they 
owed no allegiance to any section of the country, but to a 
United Republic of Free States; and that they would cast 
their votes against the ordinance of secession. 

From the close of the convention till the election which 
took place on the 23rd of the same month, the country was 
in a feverish excitement. In the north-west the feeling 
against secession became an absolute passion. Nothing 
could withstand the tremendous weight of public sentiment 
80 unequivocally placed in the balances against it. 

The central committee appointed by the convention, 
issued an address to the people of the north-west, replete 
with argument and glowing with patriotism. The address 
urged them to prepare themselves for a firm and decided 
stand against the efforts of the secessionists to destroy the 
unity of government through which alone their liberties 
could be transmitted to posterity. To do so, was the only 
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means of saving themselves from the horrors of civil war. 
The people of the north-west should not permit themselves 
to be dragged into a rebellion inaugurated by ambitious 
men for the purpose of destroying a government formed by 
their patriot fathers, and which had secured to them all the 
liberties consistent with the nature of man; whilst it had 
sheltered them for more than three quarters of a century in 
sunshine and storm, and conferred upon them a title more 
honored, respected and revered than that of king or poten- 
tate—the title of an American citizen. Freemen who 
would remain free must prove themselves worthy to be free, 
and strike the first blow. 

Secession was not a deed accomplished in the broad glare 
of a noon day sun, but a deed of darkness, which was per- 
formed in secret conclave, in contempt of the people, by 
reckless spirits who were determined to enslave them. It 
was bankruptcy, ruin and civil war, ending in military des- 
potism. Prior to the adoption of secession all was peace 
and prosperity, since then all was confusion, business was 
paralyzed, State, corporation and individual credit were pros- 
trated and civil war was upon them. 

Who would stand the brunt of this war? not those who 
inaugurated it; they would remain at a respectable distance 
trom danger, and fill the lucrative offices, whilst those whose 
hearts were for the Union, would be ealled upon to uphold 
the honor of Virginia at a mere pittance per day, and 
undergo all the hardships of war. Was this the only way 
that devotion to the honor of the commonwealth could be 
manifested? A far better evidence would be exhibited by 
repudiating the tyrannical rule of the secession convention. 
The people would resist this tyranny, and would stand by 
the liberties secured by the Revolutionary fathers, and the 
authors of the constitution. As yet no resistance had been 
offered to the quartering of troops in the country, and to 
the taking of the young men, who in times of profound 
peace had attached themselves to volunteer companies, to 
fill armies to aid in a rebellion; but stunned by the magni- 
tude of the crime, the people had already sent up the cry 
of “resistance to tyrants is obedience to God.” The people 
were urged to send representatives to the convention to 
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assemble on the 11th of June, which was to organize 
action. They were requested to remember the words of the 
president of the Montgomery convention, Howell Cobb, 
who had declared that the people of the Gulf States need 
have no apprehensions, as the theatre of war would be along 
the borders of the Ohio river andin Virginia. They were also 
cited to the remark of the Hon. Daniel Webster, in 1851, 
that, the inhabitants of that portion of Virginia between 
the Alleghany mountains and the Ohio and Kentucky bor- 
ders, could not hope to remain a part of Virginia one month 
after Virginia had ceased to be a part of the United States. 

On the 23rd, election day, much excitement prevailed, 
but no serious breaches of the peace occurred throughout 
the north-west. The people voted for members of the 
House of Representatives of the Federal Congress, in the 
three districts west of the Alleghanies. In twenty-five 
counties embracing a part of what is now West Virginia, 
there was a majority of over twenty-four thousand votes 
against secession. In many of these counties, the vote was 
larger than that polled in 1860 for president; in some of 
them the vote was as great as twenty-two against secession, 
to one for it. In the twenty-five other counties the majority 
was about sixteen thousand against secession. Out of 
about forty-four thousand votes in the counties of the north- 
west, forty thousand were cast against the fatal ordinance. 
Shortly after the election an advance was made by the Union 
forces from the west simultaneously along the lines of the 
Baltimore and Ohio railroad from Wheeling, and along 
the North-western Virginia railroad from Parkersburg. 
This put the rebel forces at Grafton to flight; from whence 
they fell back to Phillippi in Barbour county, where they 
were surprised and barely escaped capture by the loss of 
their camp equipage, munitions of war, arms and other 
property. They retreated to Rich mountain and Laurel 
mountain, from whence they were subsequently driven by 
the skillful and brave lieutenants of General George B. 
McClellan, then in command of the Department of the 
Ohio.. This last movement completely dislodged the seces- 
sionists from the north-west, and they never gained a foot- 
hold therein during the succeeding struggle, but were com- 
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pelled to be content with annoying the inhabitants by pre- 
datory bands of horse thieves and raiding free booters. 

Such was the unanimity of the people on the subject of 
secession as disclosed by the returns of the election, that 
all opposition to the prevailing sentiment at once ceased, and 
but one voice was heard throughout the north-west. Great 
interest was manifested in the coming election for delegates 
to the convention on the 11th of June. The county com- 
mittees appointed persons to hold the election at the various 
precincts on the 4th of June. There was a full vote in 
many of the counties, and delegations of the best men were 
returned. 


The delegates met at Washington Hall, in Wheeling, on 


the 1lth of June, 1861. The committee on credentials 
reported delegates from thirty-one counties, including sen- 
ators and members of the House of Delegates. This num- 
ber was subsequently augmented to thirty-five counties, 
producing an aggregate of seventy-seven members. Arthur 
I. Boreman, of Wood county, was unanimously chosen 
president of the convention; G. L. Cranmer, of Ohio county, 
was elected secretary. Other officers were also appointed. 
The committee recommended a form for the oath of the 
president, which was adopted. It required him to swear to 
support the constitution of the United States, and the laws 
made in pursuance thereof, as the supreme law of the land, 
anything in the ordinances of the convention which assem- 
bled in Richmond on the 13th of February, 1861, to the 
contrary notwithstanding. The report further provided 
that all members of the convention should take a similar 
oath, to be administered by the president. The president 
took the oath upon assuming the chair; it being adminis- 
tered by a justice of the peace; after which, the members 
took the oath, as they were called forward by delegations. 
The body being duly organized many interesting ques- 
tions arose as to the objects to be attained and the mode of 
arriving at substantial results. There were in this, as in the 
May convention, many men whose primary and sole hope 
lay in the immediate formation of a government for the 
counties represented, wholly independent of the organism 
of the old State, and in total disregard of the officers then 
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performing its functions. They claimed that the conduct 
of the executive authorities, acting under the ordinance of 
secession, was not warranted by the constitution of the 
United States, and that it was, therefore, revolutionary in 
its character, and as such was open to resistance that had 
for its basis a submission to that constitution; and hence 
was justifiable. It was held, however, by the majority, 
many of whom had entertained similar sentiments in May, 
but in whom the revolutionary heat had subsided into a 
steady glow of legalized opposition, that whilst the ordi- 
nance of secession was in itself a nullity, still the position of 
the people of the State was not changed towards the Fed- 
eral Government; that whilst in a monarchy, the throne 
could only be declared vacant by a greater or less degree of 
violence according to circumstances, where the monarch 
had abdicated or violated his contract with the people, 
which was his oath to preserve their liberties, that in a 
republic where the rulers were mere functionaries, when 
those rulers usurped the liberties of the people or abdicated 
of their own motion, those unalterable principles which had 
received the endorsation of the founders of the American 
Government, came forward to their relief, and declared that 
as the people were sovereign, when government failed to 
fulfill the purposes for which it was created, the temporary 
authority delegated to the rulers, reverted to them with the 
stamp of peaceful legitimacy, and as of right. This doctrine 


had a precedent in the case of the change of succession con- 
sequent upon the flight of James the Second, when the 


estates of the realm declared that the reigning monarch had 
violated his contract with the people by various acts of 
tyranny, so far as the same can be analogous to a republican 
form of government. 

The question was,not a new one, but the application of 
the principle was, for the first time, to be attempted in Ameri- 
can politics. The ordinance of secession was mere phrase- 
ology, which effected no change in the relation of the peo- 
ple of Virginia to the Federal Goverment. The constitu- 
tion of the United States is the supreme law of the land, 
It was adopted by the people of the United States in their 
sovereign capacity, and can only be changed or amended 
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by the same power which created it. No provision is made 
for wholly annulling it. To change or amend it requires 
the assent of three-fourths of the States acting through their 
legislatures, or conventions specially called for the purpose, 
as shall be determined by Congress. When therefore, any 
State, or combination of parties, seeks to change or amend 
the constitution in any other mode than that prescribed by 
the instrument itself, the movement is clearly contrary to 
the organic law and as such is revolutionary. How much 
more so does it become when the. whole is sought to be 
annulled and destroyed? It is the “supreme law” of the 
land, and the people of each and every State can appeal to 
every branch of its legitimate departments for protection 
against any power that seeks to disturb its action or thwart 
its laws in their midst, though that power should be their 
own State government. And in the maintenance of the 
principle and for the purposes of its establishment, a minor- 
ity may make such appeals, with all the force of, and per- 
haps oftener ‘with more justice than, the majority. 

To follow this course, was soon disclosed to be the inten- 
tion of the majority of the convention. Before proceeding 
to make an appeal to the Federal Government, they resolvea 
formally to declare in justification, the motives which 
impelled them to adopt such policy. The committee which 
was appointed to prepare and report business to the body 
consisted of thirteen members:—Carlisle, of Harrison, 
Lamb, of Ohio, Pierpoint, of Marion, Hagans, of Preston, 
Van Winkle, of Wood, Berkshire, of Monongalia, Polsley, 
ot Mason, Boreman, of Wood, Caldwell, of Marshall, Frost, 
of Jackson, Porter, of Hancock, Farnsworth, of Upshur, 
and Copley, of Wayne. 

On the 13th of June, but two days after the session began, 
they reported a declaration, which will be found to contain 
such a statement of grievances as will compare with any 
known precedents. But it can be maintained that, 
whilst the matters alleged were sufficient justification for 
revolutionary acts, still the anomalous condition of affairs, 
and the structure of the government are a vindication of 
the policy on abstract principles. No government existed 
in Virginia recognized by the constitution of the United 
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States; therefore it was the duty of the people to erect one. 
It was an absolute duty not confined alone to the imposi- 
tions of responsibility resting on civilized men, but impel- 
led by the discharge of a high patriotic trust, in the interest of 
constitutional government. The declaration is in the fol- 
lowing language: 


“* A Dealaration of the People of Virginia, represented in Conven- 
tion, at the city of Wheeling, Thursday, June 13, 1861. 

“The true purpose of all government is to promote the 
welfare and provide for the protection and security of the 
governed; and when any form or organization of govern- 
ment proves inadequate for, or subversive of this purpose, 
it is the right, it is the duty of the latter, to alter or abolish 
it. The Bill of Rights of Virginia, framed in 1776, 
re-affirmed in 1830, and again in 1851, expressly reserves 
this right to a majority of her people. The act of the Gen- 
eral Assembly, calling the convention which assembled at 
Richmond in February last, without the previously expres- 
sed consent of such majority, was therefore a usurpation; 
and the convention thus called has not only abused the 
powers nominally intrusted to it, but, with the connivance 
and active aid of the Executive, has usurped and exercised 
other powers, to the manifest injury of the people, which, if 
permitted, will inevitably subject them to a military despo- 
tism. 

“The convention, by its pretended ordinances, has 
required the people of Virginia to separate from and wage 
war against the government of the United States, and 
against the citizens of neighboring States, with whom they 
have heretofore maintained friendly, social and business 
relations. 

“It has attempted to subvert the Union founded by Wash- 
ington and his co-patriots, in the former days of the Repub- 
lic, which has conferred unexampled prosperity upon every 
class of citizens, and upon every section of the country. 

‘It has attempted to transfer the allegiance of the people 
to an illegal confederacy of rebellious States, and required 
their submission to its pretended edicts and decrees. 

““It has attempted to place the whole military force and 
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military operations of the commonwealth under the control 
and direction of such confederacy, for offensive as well as 
defensive purposes. 

“Tt has, in conjunction with the State Executive, insti- 
tuted, wherever their usurped power extends, a reign of 
terror intended to suppress the free expression of the will of 
the people, making elections a mockery and a fraud. 

“The same combination, even before the passage of the 
pretended ordinance of secession, instituted war by the 
seizure and appropriation of the property ot the Federal 
Government, and by organizing and mobilizing armies, with 
the avowed purpose of capturing or destroying the capital 
of the Union. 

“They have attempted to bring the allegiance of the peo- 
ple of the United States into direct conflict with their sub- 
ordinate allegiance to the State, thereby making obedience 
to their pretended ordinances treason against the former. 

“We, therefore, the delegates here assembled in conven- 
tion to devise such measures and take such action as the 
safety and welfare of the loyal citizens of Virginia may 
demand, having maturely considered the premises, and 
viewing with great concern the deplorable condition to 
which this once happy commonwealth must be reduced 
unless some regular adequate remedy is speedily adopted, 
and appealing to the Supreme Ruler of the universe for the 
rectitude of our intentions, do hereby, in the name and on 
behalf of the good people of Virginia, solemnly declare that 
the preservation of their dearest rights and liberties, and 
their security in person and property, imperatively demand 
the reorganization of the government of the commonwealth, 
and that all acts of said convention and Executive, tending 
to separate this commonwealth from the United States, or 
to levy and carry on war against them, are without author- 
ity and void; and that the offices of all who adhere to the 
said convention and Executive, whether legislative, execu- 
tive, or judicial, are vacated.” 

It received the unanimous vote of the convention on the 
seventeenth following. 

The convention then proceeded to reorganize the govern- 


ment of Virginia. The committee reported an ordinance 
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on the fourteenth, which received the unanimous sanction 
of the body on the nineteenth, after a few verbal amend- 
ments. To show that the convention was actuated by a 
spirit of candor, and entertained a true regard for the dig- 


nity of the undertaking in which they were engaged, as 


well also the magnanimity of their enlightened patriotism, it 
is proper to state that an amendment offered to the effect 
that, no person who had voted for the ordinance of seces- 
sion should be eligible to hold any office, during the exis- 
tence of hostilities by the seceding States against the Fed- 
eral Government, was voted down by a majority of five to 
one. The whole document is as follows: 


“An ordinance for the reorganization of the State government 
passed June 19, 1861. 

‘‘The people of the State of Virginia, by their delegates 
assembled in convention at Wheeling, do ordain as follows: 

“1, A Governor, Lieutenant Governor, and Attorney Gen- 
eral for the State of Virginia shall be appointed by this 
convention, to discharge the duties and exercise the powers 
which pertain to their respective offices by the existing laws 
of the State, and to continue in office for six months, or 
until their successors be elected and qualified; and the Gen- 
eral Assembly is required to provide by law for an election 
of Governor and Lieutenant Governor by the people as soon 
as in their judgment such an election can be properly held. 

“2. A eouncil, to consist of five members, shall be 
appointed by this convention, to consult with and advise 
the Governor respecting such matters pertaining to his 
official duties as he shall submit for consideration, and to aid 
in the execution of his official orders. Their term of office 
shall expire at the same time as that of the Governor. 

“3. The delegates elected to the General Assembly on 
the 23rd of May last, and the senators entitled under exis- 
ting laws to seats in the next General Assembly, together 
with such delegates and senators as may be duly elected 
under the ordinances of this convention, or existing laws to 
fill vacancies, who shall qualify themselves by taking the 
oath or affirmation hereinafter set forth, shall constitute the 
legislature of the State, to discharge the duties and exercise 
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the powers pertaining to the General Assembly. Thy shall 
hold their offices from the passage of this ordinance ufatil the 
end of the terms for which they were respectively elected. 
They shall assemble in the city of Wheeling, on the Ist day of 
July next, and proceed to organize themselves as prescribed 
by existing laws, in their respective branches. A majority 
in each branch of the members qualified as aforesaid shall 
constitute a quorum to do business. A majority of the 
members of each branch thus qualified, voting aftirmatively, 
shall be competent to pass any act specified in the twenty- 
fourth section of the fourth article of the constitution of the 
State. 

“4, The Governor, Lieutenant Governor, Attorney Gen- 
eral, members of the legislature, and all officers now in the 
service of the State, or of any county, city or town thereof, 


or hereatter to be elected or appointed for such service, 


including the judges and clerks of the several courts, 
sheriffs, commissioners of the revenue, justices of the 
peace, officers of the city and municipal corporations, and 
officers of militia, and officers and privates of volunteer 
companies of the State, not mustered into the service of the 
United States, shall each take the following oath or affirma- 
tion before proceeding in the discharge of their several 
duties: 

‘*T solemnly swear (or affirm) that I will support the con- 
stitution of the United States, and the laws made in pur- 
suance thereof, as the supreme law of the land, anything in 
the constitution and laws of the State of Virginia, or in the 
ordinances of the convention which assembled at Richmond 
on the 13th of February, 1861, to the contrary notwith- 
standing; and that I will uphold and defend the govern- 
ment of Virginia as vindicated and restored by the conven- 
tion which assembled at Wheeling on the 11th day of June, 
1861.” 

vat” 3 any elective officer, who is required by the preceding 
section to take such oath or affirmation, fail or refuse so to 
do, it shall be the duty of the Governor, upon satisfactory 
evidence ot the fact, to issue his writ declaring the office to 
be vacant, and providing for a special election to fill such 


vacancy, at some convenient and early day to be designated 
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in said writ; of which due publication shall be made for the 
information of the persons entitled to vote at such elections; 
and such writ may be directed, at the discretion of the 
Governor, to the sheriff or sheriffs of the proper county or 
counties, or to a special commissioner or commissioners to 
be named by the Governor for the purpose. If the officer 
who fails or refuses to take such oath or affirmation be 
appointed by the Governor he shall fill the vacancy without 
writ; but if such officer be appointed otherwise than by the 
Governor or by election, the writ shall be issued by the 
Governor, directed to the appointing power, requiring it to 
fill the vacancy.” 

On the following day, June twentieth, the convention 
went into an election for officers as provided by the first 
clause of the ordinance. Francis H. Pierpoint, of Marion, 
was unanimously elected Governor of Virginia; Daniel 
Polsley, of Mason, was elected Lieutenant Governor, with- 
out opposition. A few days afterward, James 8S. Wheat, of 
Ohio, was chosen Attorney General. Peter G. Van Winkle, 
of Wood, Daniel Lamb, of Ohio, William Lazier, of Mo- 
nongalia, William A. Harrison, of Harrison, and J. T. Pax- 
ton, of Ohio, were selected as members of the Governor's 
council, under the second clause of the ordinance. 

It will be observed that no changes were made in the form 
of the government, and none essentially varying its admin- 
istration. It was mere reorganization or restoration. 

Upon the election of the Governor, he was waited upon 
by a committee who informed him of the fact, and escorted 
him to the hall of the convention, where he took the pre- 
scribed oath before a justice of the peace, in the presence 
of the convention. <A resolution was adopted providing 
for the appointment of a committee to procure a great and a 


lesser seal, the seals of the commonwealth being in the pos- 


session of the late Executive, respectively bearing on obverse 
and reverse the devices and mottoes on the seals theretofore 
used by the State, with the addition on each seal of the 
words, “‘ Liberty and Union.” There was a peculiar pro- 
priety in this, which excites greater interest, when it is 
remembered that the seals of Virginia bear the device of a 
slave of the plebeian order, who having broken the bonds of 
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his servitude and obtained the ascendency over his master, 
stands triumphantly with his foot upon the despot’s pros- 
trate form, illustrating the motto of **:Sic Semper T'yrannis’’ 
circling around him. So likewise did the “peasantry of 
the west,’ in the name of Liberty and Union. 

Resolutions were passed setting forth that, foreign and 
domestic traitors had driven many peaceable citizens from 
their homes, by threats of injury and death, for no other 
crime than fidelity to the constitution of the fathers, and had 
disregarded the right of suffrage by surrounding the polls 
with cannons and bayonets, thereby excluding citizens from 
the free exercise thereof; and that they had attempted to 
set aside the supreme law of the land, by ordering that no 
election should be held for a representation in the Congress 
of the United States. They therefore appealed to the gov- 
ernment of the United States, to which their highest alle- 
giance was due, for protection against the armed invaders, 
and for the aid guaranteed by the constitution to secure the 
continuance of a republican form of government. 

An ordinance was adopted relating to the receipt and dis- 
bursement of public revenue, requiring the General Assem- 
bly so soon as convened to elect an Auditor of Public 
Accounts, a Treasurer and Secretary of the commonwealth, 
and providing the mode for the qualification of these officers 
and their duties. Also an ordinance to authorize the 
apprehension of suspicious persons in time of war. 

Having reorganized the government and elected a chief 
executive officer and provided for the election of all other 
officers, civil and military, the labors of the convention 
were evidently drawing to a close. Nothing had been done 
that appeared to directly inaugurate the popular movement 
for the formation of a new State. In reality, however, the 
true theory had been adopted, and the only legitimate mode 


of arriving at that most desirable result, had been con- 
ceived and acted upon by the convention. If the gov- 
ernment thus restored, was acknowledged by the Fed- 
eral authorities, as the only government in Virginia, then 
the legislative branch of it could give its assent to the 
formation of a new State, as provided for by the constitu- 
tion of the United States. Leaving the great question to 
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be adjusted at a subsequent day, the convention adjourned 
on the twentieth of June, to meet on the first Tuesday in 
August. 

The General Assembly met, in pursuance of the ordi- 
nance of the convention, at Wheeling on the Ist day of 
July. The session was held at the Custom House, where 
the Governor had already established his oftice, and where 
the other offices of the government were subsequently 
located. 

The House of Delegates organized by the election of a 
temporary clerk who enrolled the members, when it was 
ascertained that there were thirty-one present. A perma- 
nent clerk was elected, one of the members enrolled calling 
the names of delegates. A speaker was then chosen. <A 
committee waited upon the Governor, who transmitted his 
message to both houses. The message was a plain state- 
ment of the history of the movement, including the action 
of the Richmond convention, and the subsequent acts of 
the late executive and other officers of the State. They 
were at war with the loyal people of the State and the con- 
stitutional government of the United States. After a 
review of the matters leading to his election, the Governor 
proceeded to state that he had communicated with the Pres- 
ident of the United States, briefly reciting the circumstances 
with which the loyal government of Virginia was sur- 
rounded, and claiming protection against invasion and 
domestic violence. He had received assurances from him, 
through the Secretary of War, that such aid as the constitu- 
tion guaranteed in such cases should be promptly given. 

He transmitted copies of communications received from 
the Secretary of the Interior, certifying officially the 
apportionment of representation in the thirty-eighth Con- 
gress, to which Virginia was entitled under the census of 
1860. He called the attention of the General Assembly to 
the fact of a proclamation by the President of the United 
States, convening Congress, on the fuurth of the month, 
and that the senators from Virginia were engaged in the 
conspiracy to overthrow the Federal Government, and 
recommended the election of senators to fill the vacancies 


caused by their defection. A considerable portion of the 
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message was also devoted to matters demanding a change to 
suit the altered condition of affairs. 

On the 9th of July, the houses on a joint vote, elected L. 
A. Hagans, of Preston, secretary of the commonwealth; 
Samuel Crane, of Randolph, Auditor of Public Accounts, 
and Campbell Tarr, of Brooke, Treasurer. On the same 
day they elected John 8. Carlisle, of Harrison, and Waitman 
‘ke Willey, ot Monongalia, senators to the Federal Congress. 

The legislation of this session was principally of a mili- 
tary character. Laws were enacted for the raising and 
equipping of State troops, and to facilitate the organization 
ot ¢ panies for Federal service. The salaries of publie 
officers were fixed and a general law staying the collection 
ot private debts was passed, The session closed on. the 
twenty-fourth of the month. 

On the election of the senators, they went to the Federal 
eapital, where, with the representatives chosen at the May 
election, they were admitted to seats in the respective 
houses, as senators and r | resentatives from Virginia. 

The triumph of the movement was fully completed 
shortly afterwards by the proclamation of the Governor 
ordering elections for the judges of the several eircuits of 
tlie west, in consequence of the posts being vacated by the 
participation of the incumbents in the rebellion, or from 
failing to take the oath prescribed by the convention. Every 
branch of the government was at length in full operation, 
with all the fictions of the law and all the positive enact- 
ments on the statute books, in full force and effect. 

This position placed the loyal people of Virginia on a firm 
basis. They now had a government organized with every 
stamp of legitimacy known to modern political science. 
Their government received the full sanction of the Federal 
authorities, by express recognition, and by being the 
medium of communication to the people, according to the 
constitution and laws. They could not be regarded as 
rebels, nor indeed as revolutionists, unless the doctrine of 
secession in its most obnoxious sense was conceded. 

It was not without a just and honorable pride that they 
regarded the result of their labors. Aside from the con- 
sciousness of having performed a solemn duty to their 
VoL. 1. 5 
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country, they beheld officers of their choice residing in their 
midst, elevated to high and responsible trusts. Hitherto 
the people of the north-west had seen the offices filled and 
enjoyed by the east. In the whole history of the State but 
one Governor had ever been selected from this section, and 
he on one occasion barely escaped the violence of a mob at 
the capital. . In no instance had any of the Federal offices, 
except representatives, been given to them. But now there 
was found among them, men, who on being transplanted 
from the bar to the senate, shed a lustre upon their State, 
by the brilliancy of their talent, in no wise inferior to the 
great lights of Virginia in her haleyon days. The law- 
givers and statesmen were the yeomanry, improvised by the 


logic of events. 


There was still a question of primary importance agitating 
the people. They were not content with having erected for 
the old commonwealth, a government in fact as well as in 
right. The sum of the North-western Virginian’s hopes 
was centered in a new State of homogeneous people, west 
of the Alleghanies. It was felt, therefore, by the conven- 
tion on reassembling on the 6th of August, that they had 


but one duty to perform. 

The convention was augmented by the appearance of 
several members from the Kanawha valley counties, which 
had, during the previous session, been occupied by the 
secession forces, under General Henry A. Wise. This latter 
section had, from the outbreak of hostilities, been prevented 
from participating in the thrilling scenes already recorded; 
it had been the theatre of outrage and violence through the 
erratic course of the General commanding. Mock courts 
had despoiled citizens of their property in the name of jus- 
tice, and life was held on the tenure of abject acquiescence. 
The advance of a column of Union troops under General 
Cox, put the enemy to flight and restored the sentiment of 
the country to its opposition to the secéssion cause. These 
new members were burning with the memory of insult, con- 
tumely and wrong. They were eager to participate in the 
work of division. On the twentieth of the same month, 
the convention passed an ordinance providing for the 
formation of a new State. out ofa portion of the territory of 
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the State of Virginia. It described the boundaries of the 


State so to be formed, and included the counties-of Logan, 
Wyoming, Raleigh, Fayette, Nicholas, Webster, Randolph, 
Tucker, Preston, Monongalia, Marion, Taylor, Barbour, 
Upshur, Harrison, Lewis, Braxton, Clay, Kanawha, Boone, 
Wayne, Cabell, Putnam, Mason, Jackson, Roane, Calhoun, 
Wirt, Gilmer, Ritchie, Wood, Pleasants, Tyler, Doddridge, 
Wetzel, Marshall, Ohio, Brooke and Hancock; thirty-nine 
in all. 

All qualified voters within these counties, should be enti- 
tled to vote on the question of the formation of the new 
State, which was to be called the State of Kanawha, at an 
election to be held on the fourth Thursday of October suc- 
ceeding; at which time, also, delegates should be elected to 
a convention to form a constitution for the proposed State. 
That convention was empowered to change the boundaries 
so as to include the counties of Greenbrier and Pocahontas, 
or either of them, and the counties of Hampshire, Hardy, 
Morgan, Jefferson and Berkeley, or either of them, and also 
all counties contiguous to the boundaries of the proposed 
State or to the counties just named, if the people thereof by 
a majority of the votes given in any of them should express 
a desire to be included, on the same day that the election 
was held in the other counties, and should elect delegates to 
the convention, Provision was made for the manner of 
conducting the election, and the officers by which it was to 
be held. Authority was given to voters to exercise the 
privilege in any part of their counties, where the usual 
places of voting were in possession of military forces or 
hostile assemblages. All officers. were required to take the 
oath prescribed by the convention, at the previous session. 
Returns were to be made to the secretary of the. common- 
wealth at Wheeling. The Governor was required to ascer- 
tain the result and make proclamation, of the same, on or 
before the 15th of November succeeding; and if a majority 
of the votes cast was in favor of the. formation of a new 
State, he should call the delegates elected to meet in Wheel- 
ing on. the 26th of November, to organize themselves into a 
convention. The convention. was required to submit to the 
people. within the. boundaries, for ratification or rejection, a. 
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constitution for the new State, on the fourth Thursday of 
December following. 

The Governor was required to lay before the General 
Assembly at its next meeting, for its consent according to 
the constitution of the United States, the result of the vote, 
if it was found that a majority was in favor of the new 


State, and also in favor of the constitution proposed to the 
voters for their adoption. 

It was provided that the new State should take upon 
itself a just proportion of the public debt of the common- 
wealth of Virginia, prior to the Ist day of January, 1861, to 
be ascertained by charging to it all State expenditures 
within its limits, and a just proportion of the ordinary 


expenses of the State government, since any part of it was 
contracted; and deducting therefrom the moneys paid into 
the treasury of the commonwealth from the counties 
included within the new State during the same period. All 
private rights and interests in lands within the proposed 
new State derived from the laws of Virginia prior to such 
separation, were to remain valid and secure under the laws 
of Virginia, and be determined by the laws then in force. 
When the consent of the General Assembly to the formation 
of the new State, should be obtained, it should forward the 
same to the Congress of the United States, together with 
the constitution, and request that the new State be admitted 
into the Federal Union. 

The government of Virginia as reorganized by the con- 
vention, was to retain undiminished and unimpaired all the 
powers and authority with which it had been vested, until 
the proposed State was admitted into the Union by Con- 
gress; and nothing in the ordinance was to impair its 
authority in any counties not included within the new State 
boundaries. On the same day, the convention passed a res- 
olution to adjourn on the following day, to stand adjourned 
until called by order of the President or the Governor; and 
if not so convened by the first Thursday in January, 1862, 
to then stand adjourned sine die. 

The body closed its sessions on the 21st day of August, 
1861, after an unusually harmonious session. The harmony 
that prevailed was the chief means of the success that fol- 
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lowed the undertaking. All seemed inspired with a com- 
mon purpose and design, and even those refractory minds 
which are everywhere to be met with in deliberative bodies, 
yielded a ready acquiescence to measures that promised so 
fairly to bring about results that all had in view, though not 
in entire concord with their peculiar dogmas. But the 
achievements of the convention were, indeed, of no ordi- 
nary character. That government, which in Virginia had 
been held in unbroken succession from the settlement of 
Jamestown, by English noblemen, or their republican 
descendants subsequent to the revolution, and which begin- 
ning, “by the Grace of God,” in one man, and continued 
by the favor made common to all men, had been ended amid 
the throes of a hasty suicide, and overthrown by a gvoverh- 
ment erected by the efforts of statesmen new rising from 
the body of the people, and which’ did not require the 
stamp of antiquity to make it legitimate, or the title by 
prescription to invest it with the mystery of aged and hon- 
orable dignities. It had supplanted a government which it 
declared to be at war with the vital principles of every 
republic, and in doing so looked neither to its venerable 
escutcheon, nor to the long list of illustrious names connec- 
ted with its administration, who had made themselves 
immortal by the defence of liberal sentiments and in resist- 
ing the encroachments of tyranny. It had emasculated the 
functions of its executive officers, who had grasped with 
impious hands the jewels of the nation and sought to apply 
them to base uses. And yet this complete transfer of gov- 
ernmental functions was not revolution, but the restoration 
of principles to their pristine vigor and purity. Neither 
was it usurpation of established privileges and inherent 
rights, which in monarchies are indefeasible by virtue 
of time and founded on uncontradicted precedent, but 
rather the resumption of a trust falsely sustained and a 
reassertion of what was yielded for use and not abuse. In 
other forms of government the principle can only be asserted 
when the nation is called to witness the close of a tragedy, 


in America it is the prologue which has for its object the 
statement and disposition of relative positions, that may, 
happily, avert the calamity, so far as the inherent defects of 
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humanity can be controlled by purely moral inquiry. It is 
useless, perhaps, to attempt to contradict the affirmative of 
the proposition, that all changes and reform, either in the 
material or moral world, have their origin or development 
in or by the aid of physical force, either directly or indi- 
rectly applied; or indeed that power has not, to a certain 
degree its absolute rights, heterodox as this latter may seem; 
still it cannot be denied that the American system of gov- 
ernment presents less liability to become the object of 
attack by the various passions that afflict and curse govern- 
ments, than any other. [n a republican government, 
the people revolutionize, change or reform in a peaceful 
manner, if the cardinal points of republicanism are kept in 
view; in a monarchy these things are almost universally 
attended by violence and bloodshed. A bad ruler is the 
creature of a limited season, in the former; a vicious 
monarch is often a death knell to the hopes of two or three 
generations. An appeal to the arbitrament of the sword in 
a monarchy, ends either in the fitful glare of reddened 
anarchy, or the profound gloom of darkened despotism; 
whilst a republic, as the past few years of fearful struggle 
have demonstrated to positive truth, may sustain the shock 
of civil war in its most gigantic attitude, and emerge from 
the smoke of contending fields, without a privilege restricted, 
a franchise withdrawn, a right invaded, or a liberty impaired. 

The movement for a new State now assumed a form that 
promised success, and the people gave a hearty support to 
the cause. It required but little canvassing to bring out 
a favorable response from those citizens who were loyal to 
the Federal government. They were fully alive to the 
importance of the new State, as a matter of protection from 
the east, which they had dared to battle by their adherence to 
the national government; and fearing that when the con- 
test should close and Virginia was restored to her allegiance 
to the Union, that the same policy which in times of peace 
had been so unjustly exercised towards them, would be 
redoubled through the conscious inferiority that would 
haunt the memories of a traitor majority. The vote was 
taken on the day prescribed by the convention in August. 
Many of the counties in the interior were nominally in the 
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possession of the rebels; the vote in them was necessarily 
small, as numbers whose hearts were in the cause were 
deterred by the actual or threatened presence of physical 
force, from participating in the election. The result how- 
ever fully satisfied the expectations of the chiefs of the 
enterprise. The vote stood eighteen thousand four hun- 
dred and eight for the new State, and seven hundred and 
eighty-one against it. At this time there were nine or ten 
thousand soldiers in the ranks of the Union army from 
Western Virginia, who did not vote on the question, or at 
least but a small proportion of them did so, and whose 
votes would have been united for the project; many citizens 
had gone south into the ranks of the rebels. These facts 
account for the apparent disparity of the vote on this 
occasion, and that given six months before on the ordinance 
of secession. 

Delegates to the convention were sent up from all the 
counties now embraced in the State of West Virginia 
(excepting those created since its formation) except Jefferson, 
Berkeley, Webster and Monroe. The body convened on 
the 26th of November, 1861, in Wheeling, in the Federal 
court room at the custom house. It was composed of able 
and enlightened men who addressed themselves to their 
task with a just appreciation of its consequences to them- 
selves and posterity. 

On the 14th of December, Mr. Battelle, a delegate from 
Ohio county, offered a series of propositions designed to be 
engrafted into the constitution, in relation to African 
slavery, that brought about great debate, which happily was 
sustained in a spirit of fairness and candor, not always hith- 
erto the accompaniment of the investigation of that singu- 
larly perplexing subject. His propositions embraced a pro- 
vision that slaves should not be brought into the State after 
the adoption of the constitution; that the legislature 
should have full power to make laws for the better regula- 
tion of the domestic relations of the slaves then in the 
State, and for the gradual removal of slavery; and that 
slavery or involuntary servitude except for crime should not 
exist after a certain period, to be designated by the conven- 
tion. After a prolonged struggle the propositions were 
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defeated by a majority of one. The convention adjourned 
on the 18th day of February, 1862, after having completed 
its labors and framed a constitution, to be submitted to the 
people on the 3rd day of April, 1862. 

The constitution submitted comprised many radical 
changes in the organic law as previously adopted in Vir- 
ginia. It composed the State of West Virginia out of 
forty-four counties, absolutely; and provided that the coun- 
ties of Pendleton, Hardy, Hampshire and Morgan should 
also be included if a majority of the votes cast at the elec- 
tion on the adoption of the constitution in those counties 
should be in favor of that adoption; and that if these latter 
should be so included, then, by a similar vote in the counties 
of Berkeley, Jefferson and Frederick, they should also be 
included.* The liberties secured to persons and the rights 
of property as set forth in the Virginia Bill of Rights were 
incorporated into the new constitution. The old system of 
viva voce voting was abrogated and that of the ballot substi- 
tuted. The office of Lieutenant Governor was abolished. 
The old county court system, which had become in Vir- 
ginia a supremely antiquated folly, was dissipated by a 


healthier system of judicial circuits. A still greater change 
in the structure of the municipal body was effected in the 
erection of townships for the regulating of local affairs. It 
was a step toward practical freedom never before permitted 
in Virginia. Taxation was made equal and uniform for the 
first time in the history of this people. A check was placed 
upon the system of granting the credit of the State to cor- 


*The counties of Berkeley and Jefferson did not vote on the adoption of the 
constitution at the time the question was submitted to the remaining part of the 
State, but the General Assembly of Virginia passed an act for the former on the 
31st of January, 1863, and for the latter on the 4th of February, following, pro- 
viding that polls should be opened on the fourth Thursday of May, ensuing, for 
the purpose of taking the sense of the qualified voters of these counties on the 
question of including them within the boundaries of West Virginia; and if a 
majority of the votes cast at that election was in favor of being so included, the 
Governor of Virginia should certify the same under the seal of the State, to the 
Governor of West Virginia, and that then those counties should become a part of 
West Virginia when the legislature of the latter should consent to the same. 
Subsequently, on the 5th of August, 1863, the legislature of West Virginia gave 
its consent to the admission of Berkeley, and provided for the election of county 
officers; a similar enactment was had in the case of Jefferson county on the 2nd 
day of November, 1863. A question having arisen as to whether the act of Con- 
gress admitting West Virginia into the Union under the constitution adopted by 
the people embraced these counties, a subsequent act was passed by the thirty- 
ninth Congress, at its first session, legalizing the transfer of the counties by the 
State of Virginia to West Virginia. 
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porations, which had enthralled Virginia in a debt of mil- 
lions. No debts were to be contracted by the State, except 
to meet casual deficits, to redeem a previous liability or to 
defend the State in time of war. An equitable proportion 
of the debt of Virginia prior to January Ist, 1861, was to be 
assumed by the new State. The vast schemes of land piracy 
which had so confused the titles to real estate west of the 
Alleghanies, and had so retarded the settling of the country, 
were wholly uprooted by a provision that no further entries 
upon waste and unappropriated lands should be made. But 
the feature of the instrument that demonstrates most clearly 
the spirit of enlightened patriotism and enlarged sense of 
genuine interest in the cause of humanity, was the liberal pro- 
vision for the establishment of a system of free schools. 
All the proceeds of the public domain were appropriated to 
this object; giving to it everything upon which the primary 
basis of a State is formed. The legislature was also required 
to provide for the establishment of schools as soon as prac- 
ticable. All the proceeds of forfeitures, confiscations and 
fines accruing to the State were devoted to the school fund; 
thus providing that the consequences of crime, should sup- 
ply the sources of virtue. Such parts of the common law and 
statutory laws of Virginia as were in force at the time the 
constitution went into operation and not repugnant thereto, 
were to remain and continue the law of West Virginia until 
altered or repealed by the legislature of the latter. And 
all offences theretofore committed against the same were to 
be cognizable according to the laws of Virginia. 

The constitution was submitted to the people of the coun- 
ties embraced within the proposed new State, on the 3rd 
day of April, 1862, and resulted in its adoption by a vote of 
eighteen thousand eight hundred and sixty-two in its favor, 
and five hundred and fourteen against it. At the same 
time, some of the advanced friends of the movement held a 
separate poll and took an informal vote on the propositions 
of Mr. Battelle, and about six thousand votes were cast in 
favor of them. The total population of the forty-eight 
counties in 1860, was three hundred and thirty-four thou- 
sand, nine hundred and twenty-one whites, and twelve 
thousand, seven hundred and seventy-one colored. 
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The legislature of the reorganized government assembled 
on the sixth of May, following, and gave its formal assent, 
by the passage of a bill on the thirteenth of the same 
month, to the formation and erection of the State of West 
Virginia within the jurisdiction of the State of Virginia, 
according to the stipulations and provisions of the constitu- 
tion of the new State. It also provided that the counties of 
Berkeley, Jefferson and Frederick should be included in 
and form a part of the State of West Virginia, whenever 
the voters in the same should ratify the constitution and 
assent thereto, at an election held for that purpose at such 
time and under such regulations as the commissioners 
named in the schedule to it, should prescribe. The act was 
ordered to be transmitted to the senators and representa- 
tives of Virginia in Congress, together with a copy of the 
constitution, with the request that they use their endeavors 
to obtain the consent of Congress to the admission of West 
Virginia into the Union. 

The memorial of the legislature, together with the act 
granting assent to the erection of the State of West Vir- 
ginia, and the constitution of the latter were presented in 
the senate on the 29th of May, 1862. No act was passed, 
however, until the December, following—approved on the 
31st of the month. The act was a conditional one to have 
force and effect when certain provisions were complied 
with. The preamble recited the action of the convention, 
the vote of the people and the assent of the legislature; and 
recited the counties included within the boundaries as pro- 
posed by the constitution, inclusive of Pendleton, Hardy, 
Ilampshire and Morgan, and declared that the constitution 
was republican in form. It was therefore enacted, “That 
the State of West Virginia be, and is hereby, declared to 
be one of the United States of America, and admitted into 
the Union on an equal footing with the original States in all 
respects whatever, and until the next general census, shall 
be entitled to three members in the House of Representa- 
tives of the United States: Provided, always, that this act 
shall not take effect until after the proclamation of the 
President of the United States hereinafter provided for, It 
being represented to Congress that since the convention of 
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the twenty-sixth of November, eighteen hundred and sixty- 
one, that framed and proposed the constitution for the said 
State of West Virginia, the people thereof have expressed 
a wish to change the seventh section of the eleventh article 
of said constitution by striking out the same and inserting 
the following in its place, viz: “The children of slaves born 
within the limits of this State, after the fourth day of July, 
eighteen hundred and sixty-three, shall be free; and that 
all slaves within the said State who shall, at the time afore- 
said, be under the age of ten years, shall be free when they 
arrive at the age of twenty-one years; and all slaves over 
ten and under twenty-one years shall be free when they 
arrive at the age of twenty-five years; and no slave shall be 
permitted to come into the State for permanent residence 
therein. Therefore—Sec. 2, Be it further enacted, that 
whenever the people of West Virginia shall, through their 
said convention, and by a vote to be taken at an election to 
be held within the limits of the said State, at such time as 
the convention may provide, make, and ratify the change 
aforesaid, and properly certify the same under the hand of 
the president of the convention, it shall be lawful for the 
President of the United States to issue his proclamation 
stating the fact, and thereupon this act shall take effect and 
be in foree on and after sixty days from the date of said 
proclamation.” 

On the twelfth of February, 1863, the convention re-as- 
sembled and made the change proposed in the act of Con- 
gress, and shortly afterwards finally adjourned. It adop- 
ted an address to the people of the proposed new State, 
reciting the several changes in the organic laws, and urging 
their acceptance of them. The change of the section 
relating to slavery became the theme of universal comment. 
The public mind was accustomed to regard the institution 
as one wholly unsuited to the character and habits of the 
people of this section, yet the prejudices of the past were not 
without their potency. To many the question of congres- 


sional dictation, as it was termed, was a dangerous acquies- 
cence in a bad precedent. Such arguments were generally 
at the suggestion of those, whose faith was waning in the 
cause, or who were in open sympathy with the rebels of the 
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east; few real friends of the movement were affected by 
them. The address of the convention to the people on this 
subject stated plainly the issue. 

“The objection most insisted on relates to the change of the 
seventh section of the eleventh article of the constitution. 
By some it is urged that the imposition of a condition by 
Congress on the admission of a new State into the Union is 
a dangerous precedent, and derogatory to those accepting 


it. This objection comes too late. The precedent is already 


the rule rather than the exception, as few States have been 
admitted without the acceptance of some condition pre- 
scribed by Congress. Changes of boundary, the taxation 
of public lands, trial by jury, the use of the English lan- 
guage in public proceedings, as well as the prohibition of 
slavery, have been the subjects of these conditions. The 
admission of new States by Congress is not, under the 
United States constitution, obligatory, but merely discre- 
tionary. The words are: ‘New States may be admitted 
into the Union.’ It is as true in law as in mathematics, 
that the greater includes the less. If Congress can consti- 
tutionally refuse its consent to the admission of a State, it 
may certainly prescribe terms of admission within constitu- 
tional limits. 

“This objection would not probably be pressed if the 
alleged condition related to some other subject than slavery, 
or if that subject had not been for so many years an element 
of party strife. There is so much prejudice, both for and 
against its existence in any locality, that the merits of a 
particular case are overlooked or ignored, and the pre- 
judices on the general subject are permitted to decide it. 
With the latter we shall not concern ourselves in this 
address, as we do not think the abstract question of the pro- 
priety of the continuance or abolition of slavery should 
affect the vote you are called upon to give. The true ques- 
tion for your decision is, whether the continuance of the 
slavery existing within the limits of the proposed State 
promises any practical benefit to its people, and if so, 
whether the promised benefit is sufficient to induce you to 
forego the many positive and decided advantages which you 
can not obtain unless the proposed State is erected? 
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‘There is one class of objectors whom we do not desire to 
conciliate while they retain their present views, and to 
whom, therefore, we have nothing to say. Of those who 
are traitors in heart, if not yet in act, and whose sympathy 
with rebels in arms has overcome their consciousness of 
duty to their country, it is sufficient to remark that their 
opposition is necessarily factious, and their obj et the injury 
and not the welfare of their loyal fellow-citizens. But there 
are others whom we are earnestly desirous to convince that 
the proposed State is worth greatly more than the price 
that will, in any event, be paid for it; and that the effort to 
secure it now, is not only sanctioned but demanded by 
every consideration of duty to themselves and their pos- 
terity. 

“The convention at its first ion was nearly equally 
divided as to the propriety of inserting in the constitution a 


clause providing for gradual emancipation. There was at 


that time no one in or out of th: vention who contended 


that the perpetuation of slavery, as it existed in the pro- 
] 
i 


posed State, would be of any practical importance. Some 
desired to avoid the contention the agitation of the question 
would inevitably engender, while others thought that with- 
out the insertion of such a clause the consent of ‘Congress 
would not be given. It was admitted on all hands, and 
cannot be denied, that eauses, unconnected with the rebel- 
lion, and beyond human control, were at work, which 
within a very few years must extinguish slavery within the 
proposed State. It was not denied that ina grain growing, 
manufacturing and commercial community, the labor of 
slaves is unprofitable, except perhaps as domestic servants, 
It was known that in twenty-seven of the forty-eight coun- 
ties there had been a decrease in their respective numbers 
of slaves from 1850 to 1860, and in only thirteen counties 
an actual increase. The numbers in the years given were 
14,210 and 12,783. The decrease was 2661, and the increase 
including those in the eight counties formed after 1850, was 
1234; giving a net decrease of ten per cent., or 1427, to 
which should be added a number equal to the whole natural 
increase. Those therefore who opposed the emancipation 
clause, did not contend that its insertion would injuriously 
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affect the proposed State; but, on the contrary, insisted, 
that the causes mentioned above would extinguish slavery 
more rapidly and surely than any system of gradual eman- 
cipation could, if their operation was withdrawn. 

“‘Under these circumstances a compromise clause was 
agreed on, which received the unanimous vote of the conven- 
tion, and was inserted in the constitution. It provided, sim- 
ply, that slaves should not be brought into the State for perma- 
nent residence, and was accepted and ratified by the vote 
adopting the constitution in April, 1862. Thus both the 
convention and the people have signified their willingness, 
that the natural causes tending to the extinction of slavery 
should not be counteracted in their operation. There were 
slaveholders both in the convention and among the people, 
who voted for this compromise, and they must be allowed to 
be as able to determine what their interests require or per- 
mit, as many among the most vociferous of the objectors 
who have no personal interest in slavery. That it is 
doomed to rapid diminution, whether aided by law or con- 
stitution, or not, must be apparent to &very intelligent citi- 
zen. 

“The question then presents itself for your consideration, 
whether’ the great and important advantages you are sure to 
derive from the erection of the proposed State, shall be 
postponed until slavery dies the natural death to which it is 
hastening? This is what you are called upon to do when 
asked to reject the amendment proposed by Congress. 
Slavery cannot be perpetuated by its rejection; and, as it 
exists among us, it cannot be of any service in a public 
point of view. With or without emancipation, the proposed 
State will be to all intents and purposes a free State, and its 
legislation and social condition will necessarily be controlled 
by that fact.’’ 

The vote on the constitution as amended was taken on tlie 
26th of March, 1863, as provided for by the convention at 
the session in February, preceding. It resulted in its adop- 
tion by a majority of about seventeen thousand. The 
majority, had the ten thousand soldiers in the Union army 
from the forty-eight counties participated in the election, 
would have been increased about that number. The result 
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having been certified to the President of the United States, 
as provided for by the act of Congess, he on the 19th of 
April, following, issued his proclamation. The convention 
prior to adjourning in February, 1863, provided that, if a 
majority of the votes cast at the election in March, should be 
in favor of the adoption of the amended constitution, then 
an election should be held on the fourth Thursday of May, 
following, to choose members of both branches of the leg- 
islature, a Governor and other State officers, judges of’ the 
Supreme Court of Appeals, judges of the various circuit 
courts, and county officers. An election was accordingly 
held at that period, when members of the Senate and House 
of Delegates were chosen in nearly all of the counties, and 
Hon. A. I. Boreman, of Wood county, was chosen as the 
first Governor of the State of West Virginia; Samuel 
Crane, of Randolph, Auditor; Campbell Tarr, of Brooke, 
Treasurer; J. Edgar Boyers, of Tyler, Secretary of State, 
and A. Bolton Caldwell, of Ohio, Attorney General. Hons. 
Ralph L. Berkshire, of Monongalia, William A. Harrison, 
of Harrison, and James H. Brown, of Kanawha, were 
elected judges of the Supreme Court of Appeals. These 
officers. were all chosen without opposition. Judges were 
also elected in all of the circuits but two, which latter were 
in the disputed ground between the contending forces of 
the war. County officers were elected in nearly all of the 
counties, excepting, perhaps, those embraced in the two 
judicial circuits just mentioned. 

When, therefore, the period of sixty days from the date 
of the President’s proclamation had elapsed, the 20th of 
June, 1863, the new State of West Virginia had a govern- 
ment, consisting of all the departments, legislative, execu- 
tive and judicial, provided for by the constitution; justices 
of the peace and other local officers held over, under an 
ordinance of the convention, until their successors were 
elected or.appointed. It was not without means either, as 
the General Assembly of Virginia, by an act passed Febru- 
ary 3rd, 1863, granted all the property and the proceeds of 
all fines, forfeitures, confiscations and all uncollected taxes 
belonging to and accrued or accruing to that State within 
the counties embraced in the boundaries of the new State, 
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to it. It also appropriated the sum of one hundred and 
fifty thousand dollars out of the treasury to the State of 
Virginia, by an act passed February 4th, 1863. The 
justice of this latter act, to the people of the new State, 
cannot be questioned, as the whole sum had been collected 
from them since the reorganization of the government of 
Virginia. 

Governor Pierpoint removed the seat of goverment of 
Virginia from Wheeling to Alexandria, prior to the inau- 
guration of Governor Boreman, which took place on the 
20th of June, 1863, in Wheeling, which had been designated 
by the convention as the seat of government of West Vir- 
ginia, until it should be permanently located by the legisla- 
ture. Both houses of the legislature assembled on the 
same day and began the labor of altering the laws and 
enacting such others as were necessary to conform to the 
requirements of the organic Jaw and the condition of 
affairs. 

Thus were the hopes of the people of Western Virginia 
confirmed by the complete realization of a long cherished 
desire. They felt released from a bondage no less galling, 
when the animus of the age is considered, than that of the 
ancient Israelites in Egypt. They felt too, that although 
the scheme had been accomplished amid the dire scenes of 
confusion accompanying civil commotions, yet they had 
proceeded upon the strong foundations of well-known pre- 
cedents, established law and incontrovertible principles. 
Precedents are numerous in monarchial governments, for 
the restoration of a head when the power in authority 
usurps any functions not in accordance with the original 
grant, with how much greater force can the right apply ina 
republic where the people are sovereign. The reorganized 
or restored government of Virginia at Wheeling being the 
true government of the State, de jure as well as de facto, 
the consent of its General Assembly to the formation of the 
State of West Virginia was an incident of its power as 
undoubtedly as the right to enact any other law. That con- 
sent and the assent of Congress was all that was necessary 
to complete the formation, under the constitution of the 
United States. If the power or authority of that instrv- 
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ment be denied or defied, as was attempted in the late 
effort at secession, then indeed is the whole question open to 
the suspicion of doubt as to its validity and legality. But, 
if secession is wrong, the question is no longer one for 
argument; it is truth itself. Secession has been weighed 
in the balances. In the language of an eminent jurist, 
“after having been discussed in the senate hall, the cabinet 
chamber and on the hustings with as much zeal and ability 
as perhaps any other question ever was, it has been defi- 
nitely decided by the legislative and executive departments 


of the national government, and by most of the States also. 
It has also been tried at the grand assize of popular suffrage, 


and a true verdict rendered by the American people. And 
last, but not least, it has been tried and determined by the 
wager of battle.” 

To retain the freedom thus acquired, it only remains for 
the people of West Virginia to keep constantly in view 
those great cardinal points of patriotism, obedience to law, 
....0r, courage, and devotion to liberty. 








BIOGRAPHIES 


OF THE FIRST JUDGES OF THE SUPREME COURT 
OF APPEALS OF WEST VIRGINIA. 


Hon. Ralph Lazier Berkshire, 

Was born April 8th, 1816, in Bedford county, Pennsyl- 
vania. His father, William Berkshire, removed from thence, 
the year following, to Monongalia county, Virginia, where 
he continued to reside until his decease in the year 1860, 
and his son, Ralph Lazier, also resided, and continued to 
reside in the same county, from the time he was so removed 
by his father from the place of his birth. 

He lived with his father (who was a farmer of limited 
means) on a farm, near Morgantown, until he was about 
eighteen years of age, when he went to Morgantown and 
engaged as an apprentice to learn the trade of a house 
carpenter, and served out his full term of apprenticeship, 
and continued to work at his trade for several years after 
attaining his majority. 

In 1838, he commenced reading law in Morgantown, with 
the late Guy R. C. Allen, a prominent member of the bar 
in Western Virginia, and was admitted to the bar in 1840, 
and continued to practice his profession in Monongalia and 
adjoining counties until the breaking out of the rebellion. 

His father, in politics, being a Whig, he was early led to 
attach himself to that party and adhered to it until the gen- 
eral disintegration of former parties at the commencement 
of the rebellion, when he promptly espoused the cause of 
the Union. 

He never held any political office, and was never a regular 
candidate for any, though his friends in a portion of the 
congressional district in which he lived, voted for him in 
opposition to the Hon. Sherrard Clemens, he receiving a 
heavy vote in Monongalia and a full party vote in several 
other counties in which it was understood he would be voted 
for. 


Soon after coming to the bar, he was appointed by the 
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county court, prosecuting attorney for Monongalia, to suc- 
ceed Mathew Gay, Esq’r, who had been the veteran prose- 
cutor for some twenty-four years, and at the expiration of 
his term was re-elected to the same office by the people 
under the amended constitution. 

In 1861, he was a candidate for the office of Circuit Judge 
against the Hon. George W. Thompson, receiving a major- 
ity of upwards of four hundred in Monongalia, but was 
defeated in the circuit. 

At the first dawn of the secession movement he entered 
his solemn protest against it and denounced it as unconsti- 
tutional, utterly indefensible and fraught with the most 
direful calamities to the whole country, and as soon as the 
news of the passage of the ordinance of secession reached 
Morgantown, on the 17th of April, 1861, he with others 
called an impromptu meeting to define the position of the 
loyal people of the county on the momentous issues thus 
thrust upon them. The meeting was large, enthusiastic, 
and the most intense interest and solemnity pervaded it. 
Being put upon the committee on resolutions, he assisted in 
drafting the following, which were adopted by a unanimous 
vote of the meeting, and were soon thereafter published in 
the National Intelligencer and other leading papers as the 
“‘ first loyal voice from Western Virginia:” 

“ Whereas, An alarming crisis now exists in this country 
imminently threatening the existence of the American 
Union, and all the blessings of that civil and religious lib- 
erty, to secure which our Revolutionary fathers waged and 
endured all the hardships and privations of a seven years 
war. And whereas, the present deplorable condition of our 
public affairs has arisen from the indiscreet and useless 
agitation of the slavery question in our national legislature 
by demagogues. and selfish politicians North and South. 
And whereas, the time has come when it behooves every 
true friend of the Union and his country to rally under the 
flag and to maintain the same with an unwavering hand and 
under the most adverse and trying circumstances, There- 
fore be it 

“« Resolved, That we the people of Monongalia, without 
distinction of party, deprecate and hereby enter our solemn 
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protest against the secession of Virginia in the present 
exigency as unwise and inexpedient and fatal to her best 
interests and the interests of our whole country; believing 


as we do that, amongst its legitimate and immediate results, 
will be the utter ruin and bankruptcy and desolation of our 
hitherto proud and powerful old Commonwealth. 

‘ Resolved, That we are attached to the Federal Union as 
the ark of our political security and safety; that it is 
endeared to us by the enduring fame and patriotic deeds of 
its founders, and that we will cling to it despite all the 
tirades and treasonable threats of the ingrates and traitors 
who are engaged in the unholy work of firing the Southern 
heart and precipitating us in the yawning gulf of secession. 

* Resolved, That secession, as it is practically exemplified in 
the so-called Southern Confederacy, is unmitigated treason 
against the Constitution and Government of the United 
States, and its leading actors, in the language of its prime 
mover and greatest champion, William L. Yancey, ‘are 
the 


traitors,’ and liable to be treated as such for violating 
constitution and laws of their country. 

“‘ Resolved, That the idea of seceding from the general gov- 
ernment of the United States, and attaching Virginia (as the 
outside sentinel) to the so-called Cotton or Gulf State Con- 
federacy, is repulsive, and opposed to every feeling, senti- 
ment and instinct of patriotism; and the sense of this meet- 
ing is unalterably opposed to being dragged into the wake 
of secession by South Carolina, the hot-bed of political 
heresies and treason. 

“ Resolved, That Western Virginia has patiently submitted 
to and borne up under the oppressive policy of Eastern 
Virginia for the last half century, as shown in her course in 
denying to us/equal representation and refusing to bear her 
equal share of the burden of taxation, (in uniformly claiming 
and receiving exemption from equal taxation on her slave 
property;) that now the measure of Eastern oppression is 
full and that if, as is claimed by her, secession is the only 
remedy offered by her for all our wrongs, the day is near at 
hand when Western Virginia will rise up in the majesty of 
her strength and repudiating her oppressors will dissolve all 
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civil and political connection with them, and remain firmly 
under the time honored stars and stripes. 

“ Resolved, That we hereby tender our thanks to our 
delegates in Convention, W. T. Willey and M. M. Dent, 
Esq’s, for their firm stand and active resistance to the 
extreme and unwise policy of secession, and cordially say 
to them, ‘ Well done good and faithful servants.’ ” 

He was appointea a delegate to the first convention at 
Wheeling in May, 1861, but was prevented from attending 
by his professional engagements. 

He was also elected by the people of the county, a delegate 
to the convention of the 11th of June, 1861, which restored 
and reorganized the government of Virginia. Subsequently 
the office of judge of the 19th judicial circuit becoming 
vacant by reason of the refusal of Hon. George W. Thomp- 
son, the former judge of the circuit, to take certain oaths 
required by the convention of June, 1861, he became a 
candidate for that office in opposition to Major (now Judge) 
Good, a leading member of the Wheeling bar, and was 
elected by a very large majority. He continued to discharge 
the duties of this office until June, 1863, when having been 
previously nominated by the Union State Convention, he was 
elected one of the judges of the Supreme Court of Appeals 
for the State of West Virginia. On the organization of the 
court, he drew the short term of four years, and thereby, 
under a rule of the court, became president of the court 
during his term. His term will, therefore, expire on the 
first day of January, 1867. 

He is a member of the Methodist Episcopal church, but 
entertains the utmost respect for and charity towards chris- 
tians of other denominations. 





Hon. William A. Harrison, 

The senior member of the court, was born in the ancient 
town of Dumfries, Prince William county, Virginia, on the 
27th day of August, 1795. His education was of the kind 
peculiar to the schools of the day in that country. 

At an early age he chose the law for his profession and 
entered upon the preparatory course with his brother-in-law, 
the late Obed Waite, of Winchester, Virginia, to whom he 
always delights to allude as his earliest and most valued 
friend. After his admission to the bar, young Harrison 
removed in 1819, to Parkersburg, on the Ohio river, and 
began the practice of his profession. He qualified first 
before judge Daniel Smith, whose circuit embraced the 
counties of Rockingham, Pendleton, Preston, Monongalia, 
Brooke, Ohio, Tyler, Wood, Lewis and Harrison, which he 
traveled every spring and fall. His circuit embraced all the 
territory between the Pennsylvania line and the Little Kan- 
awha river. 

In 1821, Judge Harrison removed to Clarksburg, Harri- 
son county, where he has since resided and been constantly 
engaged in the practice of his profession, until elevated to 
the bench. 

In 1823, he was assistant district attorney for the District 
Federal Court, and transacted exclusively the public busi- 
ness at the sitting of the court in Wythe county, whither he 
traveled on horseback twice a year. After the establish- 
ment of the Court of Appeals at Lewisburg, he practiced 
regularly at its bar until a short time before the breaking 
out of hostilities in the late rebellion. 

His practice during a long life has been one of immense 
labor, requiring great research and profound investigation; 
he has appeared before seven Federal judges, fifteen circuit 
judges and twelve judges of the Court of Appeals of 
Virginia. 


Judge Harrison was never a politician, though all his life 
a constant adherent to the principles of the old Whig party, 
preferring rather the calm, dignified and courteous contests 
of the bar, to the more animated scenes incident to partisan 
warfare. He, however, represented the county of Harrison 
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for three sessions in the General Assembly of Virginia. 
Subsequently he became the District Attorney for the 
Western District of Virginia, and attorney for the common- 
wealth in Harrison county. 

When the public commotions began to excite universal 
attention in 1860-61, Judge Harrison early disclosed his 
intention of remaining loyal to the Federal Government. 
He was at the Federal capital during the session of the 
Peace conference in February, 1861, and his observations 
led him to the conclusion that the lust of power and a 
wicked effort for self-aggrandizement were the motives 
which actuated the leading southern politicians in their 
attempt to dissolve the Union. He took an active and lead- 
ing position among the Union men in the meetings and 
measures which resulted in the establishment of the reor- 
ganized government of Virginia at Wheeling. The con- 
vention which restored the government appointed him a 
member of the Governor’s council, where his experience 
and distinguished abilities rendered valuable and efficient 
aid in the work of restoration. The judgeship of the cir- 
cuit being vacated by reason of the incumbent, Judge 
Gideon D. Camden’s joining the rebellion, he was in the fall 
of 1861 elected to fill the vacancy, which position he 
occupied until elected to the bench of the Supreme Court 
of Appeals of West Virginia, in 1863. 

In appearance Judge Harrison is of large stature and 
commanding presence. He early took a prominent position 
in the ranks of the legal profession in his section of the 
country, which contained some of the most eminent law- 
yers of the day. His powers as an advocate were of a pre- 
eminent character. Whilst at the bar he earned and justly 
merited a reputation for courtesy and professional dignity, 
and as an occupant of the bench adorns it with those quali- 
ties of probity and integrity of purpose which render his 
elevated station an honor to the country and humanity. 

In matters of religion he is a Presbyterian, with which 
church he has been connected for many years. 
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Hon. James Henry Brown, 

Was born in Cabell county, Virginia, on the 25th day of 
December, 1818. 

His father, Dr. Benjamin Brown, was a native of the same 
State, as were his ancestors from the time of their emigra- 
tion from England. His mother was a native of North 
Carolina, and daughter of Major Nathaniel Scales. He 
was educated in the schools of the neighborhood, until he 
went to Marietta College, Ohio, and subsequently graduated 
at Augusta College, Kentucky, in 1840. He read law in 
the office of John Laidley, Esq., of Cabell, and in 1842 was 
licensed to practice. Impaired health rendered some relax- 
ation necessary. He devoted a few months in the latter 
part of 1842 to travel. After visiting his relations in the 
eastern part of the State, he returned home improved in 
health, to enter upon the struggle of life. In 1843, without 
fortune, he began the practice of his profession in the coun- 
ties of Cabell and Logan, and subsequently extended it to 
Kanawha and the surrounding counties, the District Court 
at Parkersburg, the Court of Appeals of Virginia and the 
Supreme Court of the United States. 

In 1844, September 12th, he was married to Miss Louisa 
Beuhring, daughter of Frederick G. L. Beuhring, Esq., of 
Cabell. He was early drawn into the arena of public ais- 
cussion, and advocated the annexation of Texas, which was 
the prominent measure of that day. 

In 1848 he removed to Kanawha, and formed a law part- 
nership with his brother-in-law, James M. Laidley, Esq. 

In the summer of 1854, he was one of the delegates from 
Kanawha to the State’ Convention that assembled at the 
White Sulphur Springs, to consider the subject of internal 


improvement; he was chosen one of the vice-presidents, and 
pressed on its consideration the speedy completion of the 
Covington and Ohio railroad. 

In the winter of 1854-5, he was a delegate to the Demo- 
cratic State Convention, at Staunton, which nominated Wise 
for Governor. He was candidate for State Senate from the 
Kanawha District, in 1855, but was defeated. 
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In September, 1856, while on his way’to address a public 
meeting in the vicinity of Charleston, he narrowly escaped 
being killed. He was thrown from a buggy and carried 
home insensible, having received several severe injuries on 
the head and having his ancle dislocated, from which he only 
recovered in time to vote at the presidential election of that 
year. 

‘In the winter of 1856, he was a delegate from Kanawha 
to the Congressional Convention, at Parkersburg, which 
nominated A. G. Jenkins. 

Schooled in the doctrines of the fathers of the constitu- 
tion, he repudiated the modern heresy of secession. While 
he maintained the just rights and reserved powers of the 
States and people on the one hand, he defended with equal 
firmness the constitutional powers of the national government 
on the other. He denounced secession as tending inevitably 
to disintegration and the ultimate destruction of all govern- 
ment. He condemned the hostile legislation and unfriendly 
disposition manifested by some of the Northern States 
toward the Southern, yet denied that the latter had any just 
cause of complaint against the national government, or that 
secession furnished any remedy against the evil machina- 
tions of abolitionists and fanatics; but on the contrary, 
would not only play into their hands but terminate in untold 
evils to the whole country and in utter ruin and misery to 
the States and people embarking in the folly and crime of 
attempted dissolution. He had little confidence in the 
opinions and honesty of those who sought to gild the pill of 
secession, by creating among the people a belief in the fatal 
delusion of peaceable separation, a fault all the more culpa- 
ble, because practiced upon the ignorant, the unwary and 
confiding, even while armies were collected and mobilized, . 
fortresses captured and war actually levied against the 
national authority, under the direction of organized treason 
in powerful combination. 

In the spring of 1861, while the convention at Richmond 


-was passing the ordinance of secession, he was a delegate 


from Kanawha to the Union Convention at Parkersburg, 
which nominated J. 8. Carlisle for Congress. On that 
occasion several resolutions for the consideration of the 
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convention were drawn up by him, but some of the friends 
of the nominee preferring that no resolutions should be 
introduced they were not offered. As they, however, give 
expression to the views of the writer at an important and 
trying period in the history of recent events, it may not be 
out of place to append them below: 

“1st. Resolved, That we have a country and constitution 
worthy of our support, the work of Washington and Mad- 
ison, transmitted to us by our fathers, challenging the 
admiration of the world. In this glorious Union we have 
lived long and happily. In it our rights are equal and our 
liberties safe. Out of it we have no assurance of either. 
This Union is now attacked by conspirators and traitors, 
openly and secretly, and every true patriot should rally to 
its rescue. 

“Ind. That the great question which now swallows up all 
others is the question of Union or Disunion. 


“3rd. That the great aim and desire of Western Vir- 
ginia is to keep the peace of the Union if possible, failing 
in that, to keep the peace in her own borders. 

“4th. That to this end, in the present crisis of impending 
war, it is the true policy of Virginia to observe a position 
of neutrality and leave those who began the war to enjoy 
its blessings to their heart’s content. 

“5th. That we fear no invasion from the United States, 
to which we owe and acknowledge allegiance, and will not 
tolerate any invasion from the Confederate States now in a 
state of revolution. 


“6th. That taxation should be equal and uniform through- 
out the State, and that the odious and unjust discrimination 
which exempts two hundred millions of slave property from 
taxation entirely, ought to be expunged from the State con- 
stitution. 


“7th. That any and every attempt+of an eastern mob, 
led on by secessionists and disunionists to overawe and 
intimidate the representatives ot the people in their delib- 
erations in the State Convention is an insolent outrage and 
a direct attack upon the liberties of the people. 
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“8th. That the declaration of eastern secessionists to rey- 
olutionize the State, if Western Virginia shall stand by the 
Union, is a threat and offense to the people of the west, 
which will not be overlooked; and we say here that if the 
east are ready to divide the State, we will meet them half 
way, ‘as friends if they will, as foes if we must.’” 

After the adjournment Mr. Brown was invited to remain 
and address a mass meeting of the people along the borders 
of Virginia and Ohio, at Parkersburg, which he did, in 
conjunction with Daniel Frost and others. The effect was 
to deepen the Union feeling and unite the Union people. 

Arriving at Point Pleasant, just after Judge Brocken- 
brough, of the United States District Court, had made a 
speech to the people there in favor of secession, Mr. Brown 
was desired by the Union people to remain and speak on 
behalf of the Union the following day, which he did, and 
was replied to by Judge Ward. The loyalty of the people 
of this section was soon after shown by the majority they 
gave at the polls for the Union. 

On reaching his home in Charleston he found the excite- 
ment intense. The same boat brought the news of the pas- 
sage of the ordinance of secession. The anxious inquiry of 
the people was, ‘‘what shall we do?” His answer was, 
“vote it down.” And that was the burden of his speech 
and the object of all his efforts till the election was over. 

During his absence, he and Lewis Ruffner had been nom- 
inated by a Union mass convention of the people of Kana- 
wha, as candidates for the legislature, Messrs. T. B. Swann 
and B. 8. Thompson were the disunion candidates. 

The passage of the ordinance, the activity and zeal oi 
most of the leading men of the county, backed by a mili- 
tary force, had given secession the ascendency, and greatly 
depressed the Union people. Mr. Brown addressed the 
people im every section of the country. His opponent, Mr. 
Swann, was in the army, then in camp in the Kanawha 
Valley. The report became current that the military would 
suppress at the polls all opposition to the ratification of the 
ordinance of secession. Instead of intimidating the people 
it only tended to arouse them, so that Mr. Brown in meet- 
ing his public appointments through the county, in some 
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instances, addressed crowds of mountaineers assembled in 
the forests, who held their trusty rifles in their hands, while 
they listened for the Union resolved to vote or fight. 

At the election which soon followed on the 23rd of May, 
1861, the majority in the county of Kanawha against the 
secession ordinance and in favor of the Union candidates 
was overwhelming and exceeded all expectation. 

During the occupation of the Kanawha Valley by the 
rebel forces under Wise, Mr. Brown remained at home a 
quiet spectator of events. Being obnoxious to the ruling 
dynasty, and no friend to the Pseudo-Confederacy, he was, 
of course, like many other Union men, treated to the cour- 
tesies of rebel insolence, which he has lived to see mollified 
by times and circumstances. 

He warned the people that secession executed would 
result in a division of the State of Virginia, as certainly as 
the dripping clouds on the crest of the Alleghanies parted 
their waters to the east and west. 

When the convention at Wheeling submitted the ques- 
tion of a new State to the vote of the people, and the flight 
of the rebel troops relieved them from military duress, 
Mr. Brown advocated the division, as the only alternative 
left the loyal people of the west. He was elected to the 
convention to frame a constitution for the proposed new 
State of ““Kanawha” the name of which was afterwards 
changed to that of ‘“‘ West Virginia.” He took his seat also 
in the legislature of Virginia at the first regular session held 
in Wheeling in December, 1861, and took an active part in 
the proceedings of both bodies of which he was a member 
at the same time. 

In the winter of 1861-2, he was elected and commissioned 
judge of the 18th judicial cireuit of Virginia, in the place 
of the Hon. David McComas, who embarked in the rebel- 
lion and thereby lost his office. 

On the 14¢h of January, 1862, he tendered his resignation 
as a member of the legislature to take effect on the 24th of 
that month. 

On the 18th of February, he resigned his seat in the con- 
vention, and on the day following qualified to his commis- 
sion as judge of the 18th circuit. He entered at once on 
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the duties of his judicial office, and amid many perils and 
great discouragements, held court in every county of his 
circuit. The records of his courts were captured and car- 
ried off or destroyed as fast as he made them, in many of 
the counties of his circuit, by the rebel raiders who contin- 
ually made hostile incursions into that part of the State. 
And on several occasions he narrowly escaped their repeated 
efforts to capture the court. 

On the 5th of February, 1863, he was re-elected to the 
constitutional convention, to fill the vacancy from the 
county of Kanawha occasioned by his own resignation, and 
took his seat in that body on its re-assembling to consider 
the amendment to the constitution proposed by Congress. 
He disapproved the action of Congress in refusing to admit 
the State of West Virginia into the Union with the consti- 
tution as adopted by the convention and ratified by the peo- 
ple, with the consent of the legislature of Virginia. Nor 
did he think any better of the congressional dictation man- 
ifested in the condition precedent to such admission, which 
required the adoption of the emancipation clause, at a time 
and under the unexampled pressure and force of circum- 
stances, that left the people no alternative but to adopt it, 
in order to secure their right to recognition and admission 
as a State of the Union, or by rejecting it, be forced head- 
long into a counter revolution, in the very midst of a pend- 
ing civil war of the most fearful character. Under such cir- 
cumstances, he accepted the inexorable logic of events, and 
voted for the congressional amendment, not only as a mem- 
ber of the convention, but also as a citizen at the polls, and 
advocated in public speeches a like course by the people. 
As a member of the convention he introduced many propo- 
sitions, among which the most important were the follow- 
ing: “That the State of West Virginia should assume a 
just proportion of the State debt of Virginia prior to the 
ordinance of secession; that private property s&guld not be 
taken for public use, without just compensation %. be pro- 
vided for in the law authorizing the deprivation; that it was 
unwise and impolitie to distract the counsels of the conven- 
tion by the discussion of the slavery question.” 

He proposed the extension of the boundaries of the new 
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State. Was opposed to the restriction of the right of 
suffrage to tax-payers, and to the restrictions upon internal 
improvements by the State, also to very low salaries of 
officers, and short terms of senators. As chairman of the 
committee on the judiciary, he had much to do in shaping 
the structure and framework of that department of the 
State government. He took an active part in the duties and 
labors of several other committees, among the most impor- 
tant of which were the committees on fundamental provi- 
sions, the legislative department, and the committee of 
revision. ‘To him, the animated and exciting duties of the 
bar were more attractive than the calmer but more perplex- 
ing duties of the bench. 


As a& nist prius judge, he ever sought to be courteous, yet 
prompt and decided, ready to hear all that could be said on 
either side, but when the case was decided the controversy 


ended. No appeal has ever, as yet, been taken from his 
decisions. 

In the legislature he introduced numerous propositions 
looking to the prosperity of the State and the safety of, the 
people, among which were the Elk river railroad now con- 
verted into the West Virginia Central, bisecting the State 
east and west, and the Charleston and Winchester railroad, 
bisecting it north and south; the separation of the Kana- 
wha river improvement from the James river and Kanawha 
company and the defence by the State and the border counties 
against rebel raids. 

On the subject of slavery he had his own views, differing 
in some respects from many with whom he acted. A slave- 
holder by inheritance, he recognized the relation and its 
correlative duties. He regarded the institution as an evil, 
destined to disappear under the influence of christianity, the 
principles of the declaration of independence, and the bill 
of rights of Virginia. He was unwilling to invade the 
rights of property or rudely disturb relations which had 
grown up under the laws and customs of two centuries, and 
which had become interwoven with the whole structure of 
society and government. He was, however, in favor of the 
doctrine of freedom to the post-nati, by an act of the legis- 
lature, as soon as the circumstances of the State would 





96 HON. JAMES HENRY BROWN. 


admit, and a full and free action of the people could be had 
to determine with wisdom and prudence the future policy 
on so important and delicate asubject. To that end he was 
in favor of keeping the constitution of the State of West 
Virginia free from the trammels which the constitution of 
Virginia had placed upon the legislature on that subject, but 
he thought it impolitic to go further, while engaged 
in a war for very existence, society greatly disorganized by 
internal convulsions and a large proportion of the counties 
composing the contemplated new State, though deeply 
interested in the subject, unrepresented by reason of their 
occupation by rebel forces, and no prospect of their people 
being able to vote upon the adoption of the proposed con- 
stitution, during the continuance of the war. 

In matters of religion, he favors the largest liberty of 
conscience. Is a member of the Presbyterian church, and 
for many years a ruling elder. 

On the 28th of May, 1863, he was elected judge of the 
Supreme Court of Appeals of West Virginia and commis- 
sioned by the Governor in June following. 
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RULES OF COURT. 


Al a Supreme Court of A ppe als, he ld for the State of West 
Virginia, at the City of Wheeling, on Thursday, the 21st day 
of Jauuary, 1864: 


It having become necessary to collate and adopt rules of 
practice for this Court, the following are adopted and 
ordered to be published for the information of the bar and 
the public. 


1. No affidavits shall be read in support of, or in opposi- 
tion to, any motion hereafter made to the court, unless rea- 
sonable notice be given to the opposite party, of the time 


and place of taking the same, or good cause be shown why 


such notice has not been given: and every motion which is 
not a motion of course, shall be supported by affidavit. 


2. A clear and concise statement of the case of each 
party, in an appeal, writ of error, or supersedeas, with the 
points intended to be insisted on, signed by his counsel, and 
printed, shall be delivered to each of the judges of the 
court, time enough before the hearing for his consideration, 
according to the Act of Assembly passed January 9th, 
1818: and no error, other than such as shall be pointed out 
and insisted on in such statement, on the part of the plain- 
tiff or appellant, shall (without leave of the court) be admit- 
ted as a ground for argument, on the hearing of the cause. 
No cause will be proceeded in without such statement. 
But a party who has prepared and filed a statement, may 
insist on a hearing when the cause is regularly called, 
although no statement shall have been made on the part of 
his adversary. If no statement be filed by ¢ither party, 
when a cause is called, it shall stand continued until the 
next term. 
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3. When there are two or more counsel on the same side, 
no one of them shall argue twice, except by the leave of 
the court: nor shall more than two counsel representing the 
same interest of one or more party or parties, be permitted 
to argue for such party or parties. 

4. In chancery causes, it is unnecessary to read the record 
to the court; but the counsel may refer thereto, and state 
what they consider as proved by the answer, or any deposi- 
tions or exhibits on which they rely. And in all cases it is 
recommended to the gentlemen of the bar, to select and cite 
only the most pertinent authorities. 


5. No oral argument will be permitted upon exceptions 
to a master commissioner’s report, except upon naked 
questions of law, without reference to details of evidence. 


6. Cases of peculiar hardship or general inconvenience 
may be heard out of course, where the reasons for so doing 
are extremely strong: to ascertain which, a clear and can- 
did statement of the case, and of the facts on which the 
reasons for departing from the regular course are founded, 


shall be presented to the court, verified by aflidavit, where 
such can be obtained, or signed by the counsel preferring 
the petition; notice of which, by presenting a copy of the 
petition to the counsel for the adverse party, is to be given 
at least four days before the petition shall be presented. 
And in case the petition is intended to be opposed, the 
adverse counsel shall present to the court, and the counsel 
for the petition, in writing, the reasons for such opposition ; 
verifying or denying, in the same manner, any facts which 
may be relied on in support of, or opposition tu, the peti- 
tion, at least one day before the petition shall be presented: 
which matters the court will take into consideration, with- 
out argument, and décide thereupon as to them shall seem 
most reasonable. 


7. Where any process to revive a suit, on the death of a 
party, either plaintiff or defendant, shall be returned exe- 
cuted, there shall be at least sixty days allowed to the party 
or parties in whose name or names such suit may be 
revived, to prepare for the trial thereof. 





RULES OF COURT. xii 


8. No certificate of a judgment or decree of the Court of 
Appeals, shall, without the special direction of the court, be 
transmitted to any inferior court, in less than sixty days 
from the rendition thereof, unless the court shall previously 
have adjourned for one or more weeks. 


9, When a judgment or decree is reversed neither in 
whole nor in part, on the ground of error against the appel- 
lant or plaintiff, in any appeal, writ of error, or supersedeas, 
yet if error is perceived against the appellee or defendant, 
the court will consider the whole record as before them, and 
will reverse the proceedings, either in whole or in part, in 
the same manner as they would do, were the appellee or 
defendant to bring the same before them, either by appeal, 
writ of error, or supersedeas, unless such error be waived by 
the appellee or defendant; which waiver shall be considered 
a release of all error as to him. 


10. No appeal which shall have been dismissed or abated 
by the court, shall be reinstated or revived after the lapse of 
sixty days from such dismission or abatement, except for 
good cause shown the court, verified by affidavit and upon 
reasonable notice to the adverse party of the time of 
making the motion; nor then except in very special cases, 
unless such motion be made within one hundred and 
twenty days from the time of such dismission or abatement; 
provided, that if the court shall not be in session on the day 
which such notice shall be given, a farther time of ten 
days shall be allowed the party to exhibit his motion after 


the next meeting of the court. 


11. The officers attending this court, and receiving a per 
diem therefor, shall furnish, at the end of each term, an 
account of the number of days they have actually attended 
on the court, verified by affidavit; and the allowance will be 
made accordingly by the court. 


12. When an appeal, writ of error, or supersedeas shall be 
awarded by this court, it shall be the duty of the clerk 
either to issue a certiorari, or copy of the order allowing such 
appeal, writ of error, or supersedeas, or certify the fact of the 
allowance thereof to the court below. 
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13. Whenever it is necessary that an absent party should 
have notice of an order of this court, it shall be published 
once a week for four successive weeks, in the manner pre- 
seribed by the Act of the Legislature, in the case of absent 
defendants. 


14. The eourt, on the second day in each term, will com- 
mence calling the cases for argument, in the order in which 
they stand on the docket, and proceed from day to day 
during the term, in the same order; and if the parties, or 
either of them shall be ready when the case is called, the 
same will be heard; and if neither party shall be ready to 
proceed in the argument, the cause shall go down to the 
foot of the docket. Five causes only shall be considered as 
liable to be called on each day during the term, including the 
one that may be under argument. No cause shall be taken 
up out of the order of the docket, or be set down for any 
particular day, except causes which, from their own peculiar 
character, or the mandate of the law, are regarded as privi- 
leged cases. Every cause which shall have been called in 
its order, and passed and put at the foot of the docket, shall 
if not again reached during the term it was called, be con- 
tinued to the next term of the court. 


15. When a cause shall be called for hearing, the court 
will receive printed, or fairly written, arguments, (a copy 
for each judge,) if the counsel on either or both sides shall 
choose so to submit the same, and the cause shall stand on 
the same footing as if there were an appearance by coun- 
sel; and even in cases which shall be taken up and heard on 
argument, by the counsel of one party only, the other party 
not being ready, the court will receive, afterwards, from the 
counsel of the other party, printed or written arguments, 
provided the same shall be submitted within a time deemed 
reasonable by the court; and provided, also, satisfactory 
cause be shown why the party was not ready when the cause 
was called for argument. 


16. It shall be hereafter a standing rule of this court, that 
the clerk shall not place any case of appeal, writ of error, 
or supersedeas, on the argument docket until he shall have 
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received an attested copy of the bond for prosecuting such 
appeal, writ of error, or supersedeas. 


17. When any case, which shall be called in the due 
course of the regular calling of the docket, shall be passed, 
because the proper process has not been executed, though 
such case shall not lose its place on the docket, yet it shall 
not be again called until the next regular calling of the 
docket. 


18. No appeal, wr?t of error, or supersedeas, will be heard 
before the seco:i term after the record has been printed 


and the case docketed, except by consent, unless the record 
shall have been printed thirty days before the commence- 
ment of the term at which a hearing is demanded, and the 
party desiring the hearing shall have given written notice to 
the opposite party, or his counsel, of his intenion to insist 
on a hearing, sixty days, at least, before the commencement 
of said term. 





ERRATA 
Page 36, line 15 from top, for “found” read ‘proved.”’ 
1, 7%  * fee “one”? seed “on,” 
" 106, * 11 ‘* bottom, for ‘‘James’’ read ‘‘Jones.’’ 
‘€ 109, last line of No. 4 of Syllabus, for “‘his’’ read ‘‘the.”’ 
‘* 246, line 12 from bottom, for ‘‘first’’ read ‘4ust.’’. 
“ oy, ©? ‘is * strike out ‘‘cant.’’ 
‘* 282, ‘* 13 ‘ top, for ‘‘greater’’ read graver.’’ 
* 291, *“ 8 ‘* bottom, for ‘‘mutually’’ read ‘‘virtuaily.”’ 
294, mee “ strike out ‘‘all.”’ 
* 308, in Syllabus, for ‘‘1860’’ read ‘‘1849.,’ 
It should appear in the case of Morris v. Joseph, page 256, that Harrison, J. 
was absent, and that T. \V. Harrison of the III Circuit was called to the 
bench. 


IN FORMATION OF WEST VIRGINIA. 


Page 28, line 11 from top, for ‘‘boted’’ read ‘‘bated.’’ 
‘* bottom, for ‘‘settlements’’ read ‘‘settlers.’’ 

2 sti 48 for ‘‘wild’’ read ‘mild. ” 

ee og ” for ‘‘West Virginia’ read ‘‘West Augusta. 

is wee BP. “ for ‘‘countries’’ read ‘‘counties.’’ 

- ey ~ for ‘‘J.G.Chandler’’ read ‘“‘G. L. Cranmer.’ 

1 7 ™ for ‘‘seventeen’’ read ‘‘twenty-seven.’’ It 
is also proper to state that the vote of the soldiers was taken on 
this question, by agents sent to the various regiments of the State 
in the Federal army. 





CASES 


DECIDED IN THE 


SUPREME COURT OF APPEALS, 


OF 


WEST VIRGINIA. 





wae * 
AV reeling. 

TERENCE GorMAN vs. Ropert P. Streep. 
January Term, 1864, 


1. The Court of Appeals has jurisdiction in cases of unlawful detainer where 
possession only is the cause of controversy ; possession being such an element 
of titie and boundary to land, as to come within the purview of the Consti 


tution, granting jurisdiction to the court. 
2. A writ which purports to run in the name of the ‘'‘ Commonwealth of Wes 
Virginia,’’ should be quashed by reason of not being in conformity to that 
clause of Article 1, Section 5, of the Constitution, providing that ‘writs 
shall run in the name of the State of West Virginia. 
1, 1863, and returnable 


3. A motion to quash a writ, which is dated October 23 
wa 


when the true date on which it 
1863, should be sustaine 


on the ‘first Monday in July next,’’ 


issued was between the 20th and the 25th of June, 
as the confusion of dates was calculated to delude the defendant as to 


day when he should appear and answer the same. 
{ summons in unlawful detainer, should be returnable to Court, and not to 
rules. 
>. No alias can be issued where the original has been returned executed: Code of 


9 
oO. 


Virginia, 1860, chap. 170, section 

Quexre: Whether the court might not, when necessary to preserve the 

original action, amend a defective summons in unlawful detainer and 
award an alias? 


VOL. I. 1 
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G6. A United States revenue stamp is not necessary upon an alias summons, it 
being mesne process. 


7. Land described as ‘‘a certain tract or parcel of land lying and being in the 
county of Ritchie near Gorman’s Tunnel, and containing about ten acres, 
is insufficiently specified, in an action of unlawful detainer. 


8. A general verdict for the plaintiff, finds every fact necessary to authorize it; 
and withholding the possession at the date of the institution of the suit is 
one of those facts, and it is unnecessary for a verdict in unlawful detainer 
to distinctly mention it. 


Robert P. Steed sued out of the clerk’s office of the circuit 
court of Ritchie county, a summons of unlawful detainer, 
dated October 23d, 1863, and Ist year of the Commonicealth. 
directed to the sheriff of said county, commanding him to 
summon Terence Gorman to appear before the Judge of the 
circuit court of said county, at rules to be holden in the 
clerk’s office of said county on the “first Monday in July 
vert,” to answer the complaint of Robert P. Steed, that he, 
said Gorman, had unlawfully taken possession of and unlaw- 
fully withheld from him, said Robert P. Steed, the possession 


of “a certain tract or parcel of land, lying and being in the 


county of Jichie, near Gorman’s Tunnel, and containing 
xubout ten acres.’”? On which the sheriff made the following 
return: “Executed on the within named Terence Gorman, 
by delivering to him a copy of the within summons on the 
25th day of J aly, 1863, bi ing len days before thé Jirst Monday 
of July, 1865.” 

On the $d day of Aug st, Steed sued out of the same 
vtice another or alias summons, requiring the sheriff of 
Ritchie to summon Gorman to appear before the Judge of 
the cirenit court of said county, on the first day of the 
September term next, to answer the complaint of said S'eed 
for unlawfully withholding the possession of the premises 
us deseribed in the original or previous summons, 

On the first day'of the September term the plainti? Steed 
moved for a jury to try the cause, and thereupon the defen- 
dant Gorman appeared by attorney and moved to quash the 
original and alias summons’, but the court overruled the 


4 


motion of the defendant, to which he excepted, - Gorinen 
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then pleaded not guilty to the summons and action. A jury 
being impannelled the cause was tried and the following 
verdict returned, i. e.: “ We the jury find that the defendant 
unlawfully withholds from the plaintiff, the possession of 
the premises in the within summons mentioned; and that 
he has not so held the possession thereof for three years 
prior to ‘the institution of this suit, and therefore we find 
for the plaintiff. 

The defendant moved the court to set aside the verdict, 
and grant a new trial, for the reason that the verdict was 
not responsive to the issue, and did not find whether or not 
the defendant unlawfully withheld the premises in question 
on the day of the suing out of the summons in the cause: 
but the court overruled the motion, and the defendant by 
his attorney excepted. The court gave judgment for the 
possession of the premises, and costs, The court on a sub- 
sequent day of the term suspended the judgme nt for forty 
days, to allow the defendant time to obtain a supersedeas 
rom this court. 

The defendant applied to this court for a supersedeas, 
ement of 


“ 


which was allowed, assigning for errors, in the jud 
the cireuit court, as follows: 

1. The court erred in not quashing the original summons. 
lirst, because it bears date on the 23d day of October, 1863; 
Secondly, because it was made returnable to a rule day, and 
not toa court; Thirdly, bee: » the rule day to which 11 
was so returned has not yet arrived and will not, till July, 
L864, 


é rr 7 * . i . 
2. The court erred in not quashinge the alias, because it 


A 


was not stamped with an internal revenue stamp, as required 


by the act ol Ci gress: And because it is not a ease in 
which an alias can be sued out, especially as the original 
had lost its validity if it ever had any. 

8. The court erred in not quashing both original and 
tas, because neither of them described the land with suffi- 
clent e¢ rtainty. 

4, The court erred in not setting the verdict aside and 


ard, , M ry : S ath 
awarding a new trial te the defendant, because it, the verdict, 
- 
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is not responsive to the issue, and does not find whether the 
defendant unlawfully withheld the premises in question, at 
the time of the institution of the proceedings, and for other 
reasons apparent on the face of the record. 

Benj. Wilson and G. H. Lee, for the plaintiff in error. 

As the petition for the supersedeas, in this case, states 
the facts with sufficient clearness and precision, it is not 
deemed necessary to do more than to refer to it for them. 

On the first point, we maintain that the court should have 
sustained the motion to quash the original summons, and 
erred in overruling it. This summons was clearly void, 
because returnable to a rule day, instead of to a term of the 
court. The statute manifestly intends that the process in 
such a case shall be returnable to a term of the court only, 
and not toa rule day. There are no rules to be taken in 
the office, in such a case, and the summons is to stand for 
the declaration. The proceeding is intended to be a sum- 
mary one, and it may be heard and determined at the term 
to which it is returnable. There could be no reason in any 
such ease, to make the process returnable at a rule day, and 
no propriety in doing so. To make it so returnable would 
defeat the object of the statute, and hence it expressly 
directs that it shall be made returnable to a term of the 
court. The process in this case being, therefore, returna- 
ble to a day and place not authorized by the statute, is 
simply void and should have been quashed. That a process 
returnable to an illegal and improper return day is void, is 
& proposition for which no authority need be cited. 

But the summons should have been quashed, because, 
when it was served upon the plaintiff in error, it bore a date 
that was false and impossible. It was served on the 25th 
day of June, 1863, whilst it bore date on the 23d day ot 
October, 1863, a day then yet to come. A copy of the 
summons was delivered to the plaintiff in error as the statute 
requires, for the purpose of explaining the nature of the 
complaint against him, and when and where he was to 
appear and make his defense. It fixes the time by reference 
to its own date. He is to appear on the first Monday in 
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July next. Next after what? Of course, after the date of 
the summons, and that is the 23d day of October, 1863. So 
that the day when, according to it, he was to appear and 
make his cle fense, Was a day then and stil] yet to come, to- 
wit: the first M miday in duly, 1864. Moreover, taking the 
date of the summons as 
make it returnable toa d LV post rior to several intermediate 
terms of the court. Kven where a process May be made 
returnable toa rule day, it must be made to some rule day 
previous to the next term, and there is no authority to pass 
over an intermediate term, and fix the return to a day 
posterior. Thus the summons was plainly calculated to 
deceive and mislead ie plaintiff in error, lle was 
authorized to take it as it was expressed on its face, nor 
was he bound to solve any question of error or mistake, 
And being returnable to a day clearly improper and illegal, 
he was entitled to have it quashed upon motion, whenever 
it was produced and relied upon. 

Upon the second point we maintain that the eourt 
clearly erred in overruling the motion to quash what is 
called the ‘alias’? summons. If this is to be regarded as 


an alias summons, there was no authority to issue it. The 


original summons, (if that falsely dated on the 23d of Octo- 


ber, 1863, is to be so regarded.) had en executed, and 
there could be no authority to issue an alias, after service of 
the original, as that is only provided for in the case where 
the original has for any cause not been executed. If the 
party desired, for any cause, tO hold on to his original 
summons, to save the three vei or for any other reason, 
and to proceed upon it, he should have applied to the court 
to quash the sheriff’s return, and to correct and amend his 
original summons, if that could be done, and if the court 
allowed that motion, then to ask j o award him an alias 
summons. He did nothing of this kind, but caused the 


alias to be issued of his own authority, pending his original, 


returned duly executed. This he clearly could not do, and 
| 


this alias summons, if sustainable at all, can only be sustaines 


as an original summons, by treating the words, “as we have 
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heretofore commanded you,” as surplusage. But, certainly 
the plaintiff in error is not to be harassed by having two 
proceedings, of the same kind, for the same premises, pen- 
ding against him at the same time: and as no pleadings, in 
vriting, are contemplated in such cases, the court should 
have quashed the second summons issued pending the first 
on motion. But there is a fatal objection to the second 
summons, in the want of the stamp required by the act of 
Congress to provide internal revenue. See Pamphl. Ed. § 94, 
p. 83, and “Schedule B,” p. 93, title, “ Legal Documents.” 
The bill of exceptions ascertains that there was no such 
stamp on this summons, [see p. 5 of the record;] and the act 
provides [see § 95, p. 83] that such a document or paper, 
issued without the required stamp, shall be deemed invalid 
and of no effect. This, of course, cannot be controverted 
as to an original process, by which a suit is commenced, for 
that is the language of the act, but it may be contended that 
the requirement of a stamp duty does not apply to any sub- 
sequent process in a cause, after it has commenced, and 
that the alias summons here was not liable to the stamp 
duty. But we apprehend the defendant in error cannot 
escape the penalty pronounced by the act, in this way. We 
have shown, we think, that the summons, if to be sustained 
at all, can only be sustained as an original summons and as 
such is confessedly within the act; and the defendant in 
error is of necessity placed in this dilemma: If he claims 
to uphold his summons as an alias in the cause commenced 
by the summons dated the 23d of October, 1863, then it was 
unauthorized and liable to be quashed because the original 
summons had been returned duly executed: if he claims 
however on the other hand to set it up as an original 
summons, then it is invalid and of no effect for want of the 
required stamp. 

On the third point we maintain that the court should have 
quashed both the original and the alias summons, because 
neither described the land claimed with sufficient certainty. 
The summons by the statute stands for the declaration and 
should properly describe the premises sought to be recov- 
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ered. And whilst a precise description of metes and bounds 
may not be indispensible it is safe to say that the premises 
demanded should be described with at least convenient 
certainty. And of what is ‘‘ convenient certainty’ we have 
the legislative interpretation on the act concerning the 
action of ejectment, Code of Va. (1 ed.) ch. 135, § 8, p. 559. 
[t must be such that from the description furnished, posses- 
sion of the premises may be delivered. ‘This was the 
original rule and although its strictness would seem to have 
been somewhat relaxed in England, it has been uniformly 
adhered to in Virginia. See Turberville v. Long, 3 TW. & M. 
309, Bolling v. Mayor of Petersburg, 3 Rand. 563, Hitcheor 
v. Rawson, 14 Grat. 526. It is true that if the description in 
the declaration be imperfect, the defect may be cured by a 
proper description in the verdict; but if neither the declar- 
ution nor the verdict describes the premises with sufficient 
certainty, the judgment upon it cannot be sustained, but a 
repleader will be awarded; Hitchcox v. Rawson, above cited. 
Ilere as in the case last cited, the verdict gives no other 
description of the premises, than that contained in the 
declaration, and that description we maintain, was plainly 
uncertain and insufficient. It calls for a tract or parcel of 
land in Ritchie county, near Gorman’s Tunnel, containing 
«bout ten acres. From such a deseription as this, how could 
the officer deliver possession? The only locative call by 
which the identity of the land could be fixed within the 
wide limits of Mitchie, is that it was near “* Gorman’s Tunnel.” 
But what and where is “Gorman’s Tunnel?’ It is not 
found that it was a place that had acquired notoriety by 
that name, and the court could not judicially know that the 
place intended was a tunnel through which a railroad passed 
through a hill, and that such a place was necessarily one of 
notoriety. But if the court could take notice of all this 
judicially, the difficulty is by no means removed. The land 
is “near Gorman’s Tunnel,” but it is not ascertained in 
what direction from that place, north, south, east or west, 
or in what intermediate bearing if it lie in such, nor how 
near, ‘“ Near” is a relative term importing proximity only, 
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but in a comparative and not an absolute sense; and there 
is here no criterion by which the degree of proximity can 
be ascertained. There is nothing to fix the pedis positio. <A 
given place might be considered “near” another in one 
sense, and yet in another and by a different mode of com- 
parison, it might be considered quite otherwise. It is 
submitted that the description here is even more vague and 
uneertain than it was in Hitchcor v. Rawson, above cited. 
There the premises were described as two hundred acres of 
“land in and adjacent to the waters of Hughes’ and Burnell’s 
runs, being a portion of a tract of eleven hundred acres, of 
which the boundaries had been set out, and the verdict 
followed the description in the declaration. The court held, 
that in such description, there was clearly a want of the 
requisite convenient certainty. 


The Judge delivering the opinion of the court says “that 


there are runs known by those names, (Hughes’ and Bur- 
nell’s runs,) is only inferentially alleged, and if there be 
such streams within the boundary of the eleven hundred 
acres, it must still be left in doubt of what land ‘in and 
«cljacent to’ their waters, possession is to be delivered in 
ease of judgment for the plaintiff”? The judgment was 
accordingly reversed. Here we say it must remain in 
doubt of what land “near” Gorman’s Tunnel, if there be 
such a place in Ritchie county, possession was to be delivered. 
Other parcels of land could be found as near the place 
named, as this, or nearer. There is nothing to point out 
the particular tract intended. If it be said the defendant 
was in possession, and his possession would aid in fixing 
the identity, the answer is that the ten acres recovered 
might be a part only of the land of which he was in 
possession, or he might have been in possession of several 
parcels of land in the neighborhood. But a further answer 
is that precisely the same feature existed in Hitchcor v. 
Raeson, but it was evidently not considered as giving any 
legitimate aid in overcoming the objection, or as having 
any bearing on the question, because it is the description in 
the process taken from the record which is to guide the 
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otticer and point out the precise land of which he is to 
deliver the possession. The quantity of land claimed is 
vaguely and imperfectly stated, and increases instead of 
lessening the uncertainty of the description, and the diffi- 
culty the officer must « xperience in delivering possession ot 
the premises recovered. If the piece of land had been 
detined by metes and bounds, or in some other mode 
sufficient to mark its identity and separate it from the 
surrounding residuum, it might not have been material to 
designate the number of acres with precision, and might 
have sufficed to state the quantity within the defined boun- 
dary, as about ten acres. But as no metes and bounds had 
been given and no other sufficient description by which the 


be reeognized and 


parcel of land in controversy could 
separated from the other land surrounding, we maintain 
that it was indispensable the summons or verdict should 
have stated the quantity so that the officer conld know of 
how much land he was to deliver the possession. 

We submit that the description of this subject, as a pie ‘C 
of land in Ritchie county, near Gorman’s Tunnel, containing 
about ten acres, not merely lacks that convenient certainty 


17} 
r 


which law and reason alike require in a case of this kind, 


but is so utterly vague and indefinite that any instrument, 
declaration, verdict or deed depending upon it for the iden- 
tification of the subject intended to be embraced, would be 
void for uncertainty. 

On the fourth point we maintain that the period to which 
the withholding of the possession is referred, is clearly that 
of the emanation of the summons. If not withheld at that 
time, no cause of action had accrued, and. upon a subsequent 
withholding ot possession, a verdict and judgment could 
not be sustained upon a summons which had issued pre- 
viously. Here the verdict ascertains that the defendant 
unlawfully withholds from the plaintiff the possession of 
the premises, at the time of the verdict. It uses language 
in the present tense, ‘we find that the defendant unlawfully 
withholds,” &c. It goes on to find that he had not so held 
the possession for three years prior to the institution of the 

VoL, I. 2 
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suit. For aught the verdict shows the defendant might 
have so held for three years prior to the date of the “alias,” 
but not three years prior to the time when the summons 
dated 23d of October, 1863, really issued. It undertakes 
to find the facts from which the plaintiff’s right to recover 
could be made to appear: yet finds nothing as to the with- 
holding of the possession at the emanation of the summons, 
The finding might be strictly and literally true, and yet 
the defendant might not have withheld the possession at the 
time the summons issued. If he were a tenant, his tenancy 
might only have expired after the issuing of the summons 
and before the finding of the verdict. Or he may never 
have taken possession until after the summons. Suppose 
the finding had been that the defendant had not held the 
possession for three years prior to the verdict, instead of to 
the institution of the suit, would that have been sufficient? 
Clearly not, because the computation of the bar was to be 
to the latter period, and not to the former; and as the right 
to recover depended on the withholding the possession at 
the institution of the suit, and not the time of the trial, the 
finding should have referred such withholding of the 
possession to the date of the summons and not to the time 
of the verdict. 


J. S. Wheat for the defendant in error. 


Brown, J., delivered the opinion of the court. 

Between the 20th and 25th of June, 1863, Robert P. Steed 
sued out of the Clerk’s office of the circuit court of Ritch: 
county, 2 summons of unlawful entry and detainer, in the 
words and figures following, to wit: ‘* The Commonwealth 
of West Virginia, To the sheriff of Ritchie county, greeting: 
You are hereby commanded to summon Terence Gorman 
to appear before the Judge of our circuit court, for the 
county of Ritchie, at rules to be holden in the Clerk’s office 
of said court on the first Monday in July next, to answer 
the complaint of Robert P. Steed, that the said Terence Gor- 
man has unlawfully taken possession and unlawfully with- 
holds from him, the said Robert P. Steed, the possession of 4 
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certain tract or parcel of land, lying and being in the county 
of Ritchie, near Gorman’s Tunnel, and containing about ten 
acres; and have then there this “writ: Witness, Wm. H. 
Douglass, clerk of our said court, at the court-house of said 
county, this 23d day of October, 1863, and in the Ist year 
of the Commonwealth, Ww». H. Dovauass.” This writ was 
executed upon the defendant Gorman on the 25th day of 
June, 1863, ten days before the first Mondayin July, 1863. 

On the 3d day of August, 1863, the said Steed sued out of 
the said clerk’s office an alias summons against the said 
Gorman: which was executed on the 25th day of August, 
1863; but was not stamped with a United States revenue 
stamp. On the 21st day of September, 1863, Steed appeared 
by attorney and moved the circuit court of Ritchie county, 
to impannel a jury to try the cause upon the original and 
alias summons. Whereupon Gorman appeared by his 
attorney, and moved the court to quash the said writ, but 
the court overruled his motion, and he excepted. 

Gorman then pleaded not guilty, and the jury impannelled 
to try the issue, found the following verdict: ‘‘We the 
jury find that the defendant unlawfully withholds from the 
plaintiff, the possession of the premises in the within sum- 
mons mentioned: and that he has not so held the possession 
thereof, for three years prior to the institution of this suit, 
and therefore, we find for the plaintiff.” 

The defendant G'orman, then moved the court to set aside 
the verdict and grant him a new trial, for the reason that 
the verdict was not responsive to the issue, in failing, as he 
alleged, to find that the defendant unlawfully withheld the 
premises in question on the day of suing out the summons. 


But the court overruled the motion and he again excepted. 
Thereupon judgment was rendered for the plaintiff Steed 
against the defendant Gorman, for the possession of the 


premises in question. And the cause comes here upon a 
supersedeas to the said judgment, wherein the said Gorman, 
who was defendant in the court below, is plaintiff, and the 
said Steed, who was plaintiff below, is defendant. An objec- 
tion to the jurisdiction of this court has been raised at the 
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threshold of this cause, and should be the first disposed of. 

It is contended by the counsel for the detendant, that as the 
only ground of jurisdiction is that conferred by the consti- 
tution, where the title or boundaries of land may be drawn 
in question, and that as in this case the question of posses- 
sion was the only matter in controversy, that therefore the 
ase Was not within the constitutional provision, and the 
court is without jurisdiction. A provision similar to ou 
own existed in the constitution of Virginia, and yet the 
court of appeals of that State, have uniformly taken juris- 
diction from a very early period, and repeatedly exercised 


it in cases of unlawful entry and detainer, and in cases of 


ejectment, in some of which, the question of possession 
alone, was the subject of controversy. And though thi 
objection to the jurisdiction for the reason above stated has 
never before, that I am aware of, been made, nor directly 
decided by the court of appeals of Virginia, where the 
jurisdiction is precisely the same quo ad the matter in ques- 
tion, as that of this court. Yet in the case of Tapscott vs. 
Cobbs et. als., 11 Grat. 172, it was held that, “a party in 
peaceable possession of land, being entered upon and ousted 
by one not having title, nor authority to enter, may recover 
the premises in ejectment upon his possession merely; and 
his right to recover cannot be resisted by showing that 
there is or may be an outstanding title in another, but only 
by showing that the defendant himself, either has title, or 
authority to enter under the title.” 
Olniger vs. Shepherd, 12 Grat. 462, it was held that, ‘in a 
proceeding for an unlawful entry or detainer, if the defen- 
dant has entered unlawfully, the plaintiff is entitled to 
recover without any regard to the question of his right oi 
possession: and this though the land from which he is 
ousted, is the land of the Commonwealth or of the party 
who ousted him.” 

This exercise of jurisdiction without objection, is not 
without import, and would require a clear case to justify a 
departure from it. But independently of the jurisdiction 
thus uniformly exercised, the provision of the constitution 


And in the case of 
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in Article 6, section 8, which is to be taken in its broadest 
sense is ample to meet the case here. It gives jurisdiction 
to this court in controversies concerning the title or boun- 
daries of land. Possession is one of the elements of title, 
and a very important one too; and the statute requires that 
the premises of which the possession is claimed, shall be 
described in the summons: thus presenting in a double 
aspect the question of title and boundary within the mean- 
ing of the constitution. The motion therefore to dismiss 
the case for want of jurisdiction should be overruled. 

The points made by the plaintiff and fairly arising upon 
the record ot the case, are next to be coi sidered. And the 
first error thus assigned, is in the court’s not quashing the 
original summons, for several causes apparent on the face 
of the writ. 

By the constitution, Article 1, section 5. it is declared 
that “writs shall run in the name of the State of West 
Virginia,” but the original summons in this ease does not 
run in that name, but in the name of the Commonwealth 
of West Virginia, and ought therefore to have been 
juashed for that cause. 

Again, while the true date of the original summons was 
the day on which it issued, which was between the 20th and 
25th of June, 1863, and not the day, viz: October 23d, 1863, 
on which it purported to bear date, and the true return day 
therefore was in July, 1863, and not July, 1864, as supposed, 
vet the confusion of dates was well calculated to delude the 
defendant as to the day when he should appear and answer 
the complainant; and therefore the said writ ought to have 
been quashed for that cause. 

Again, the original summons was returnable to rules, 


while in such case it could only haye been properly return- 
able to court. Chapter 170, of the Code ot 1860, concern- 


ing process generally, and chapter 135, of the same Code, 
‘oneerning the summary remedy for unlawful entry or 
detainer, are to be construed with reference to each other; 
and the general provisions of the former restrained and 
limited by the latter, by which it is manifest that the 
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summons in an action of unlawful entry or detainer, is to 
be returned to court and not to rules. 

The second error assigned by the plaintiff, is the 
refusal of the court to quash the alias summons because it 
was not stamped, and because it was not a case in which an 
alias might be issued. 

As the alias is but the continuation of the original, and 
dependent upon it, it must stand or fall with it; and the 
original being quashed for the causes assigned, the alias 
ought also to have been quashed. 

The statute, section 3, of chapter 170, of Code of 1860, 
only authorizes the clerk to issue an alias where the original 
has not been executed, and not where it had been, as in 
this case, returned executed, and was therefore functus 
officio, And without deciding that the court might not, in 
& proper ease, where it was necessary to preserve the 
original action, amend a defective summons in unlawful 
entry or detainer, and award an alias, (upon which point it 
is not now intended to express an opinion,) it is yet clear 
that the alias should have been quashed for the reason that 
the original summons having been returned executed, there 
was no authority vested in the clerk to issue an alias in such 
vase. The objection that the alias summons had no United 
States revenue stamp aflixed to it, is not well taken, as no 
stamp is required on mesne process, 

The most important principle involved in this ease, is 
that raised by the motion to quash both the original and 
alias summons, for want of convenient certainty in the 
description of the land in controversy; and the same 
question is raised on the motion to set aside the verdict for 
the same cause. And as the verdict follows the description 
contained in the process, whatever may be said and consid- 
ered in the one case, will equally apply to the other. Chap- 
ter 184, section 1, of Code of 1860, requires the premises 
to be described in the summons of unlawful entry or detainer, 
And chapter 135, section 8, on ejectment, requires that the 
premises claimed shall be described with convenient cer- 
tainty. Here, then, one chapter requires the premises to 
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he described, and the other requires them to be described 
with convenient certainty. The ditterent phrase ology employed 
does not indicate rreater certainty of des rly] tion in the one 
case, than in the other: for, to describe a thing or place, 
and to describe it with convenient certainty, would seem to 
mean the same. The reason for description is apparent; 
and is as applicable in Ohe Case as in the other. The reason 
assigned in chapter 135, section 8, is that, “ from such 
description, possession may be delivered.” It is true that 
in chapter 134, no such reason is ra signed: but it cannot 


be questioned that it equally exists, since the possession is 


| 
i 
} 
i 


in like manner to delivered, and the des ripti nm is the 
only safe guide to the officer in making it. But section 8, 
f chapter 135, has received interpretation by the court of 
appeals of Virginia in the ease of Hitchcox vs. Rawson, 14 
Grat. 526: tried by the ruling in that case, and the views 
above stated, the descripti mn of the premis sin the original 
and in the alias summons’, and also in the verdict, was not 
sufficiently certain to put the defendant to a denial of the 
complaint, nor to furnish a safe guide 
delivering possession. And for that cause als 
ought to have been quashed, and the verdict set 

The last objection is that the verdict is not r sponsive to 
the issues, in failing, as the plaintiff alleges, to find that 
the defendant in the court below, unlawtully withheld the 
premises in question at the time of the institution of the 
suit. This objection is not well taken, because the verdict 
is substantially a general verdict for the plaintiff below, 
And a general verdict, in effect, finds every essential faet 
necessary to authorize it, and withholding the possession at 
the date of the institution of the suit, is one of those fa Us} 
Ulniger Vs. Shepherd, 12 Grat., and Kinchelors VS, Tracewells 
11 Grat., 587, 


> 


Judgment reversed with costs to the plaintiff, in this 


court and the court below. 
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WitiiAM K. PEenpDLETON vs. EDWARD SMITH. 


January Term, 1864. 


. An attachment, as against a non-resident, may be issued in one county and 
levied in another by the sheriff thereof, when there are effects or estate in 
the latter; and a valid lien may be acquired thereby. 


2. It is not error for the court in which a suit and attachment is originally 
brought, to permit a subsequent attaching creditor, whose attachment may 
have been issued in another county, but levied in the county where the 
effects or property of the debtor are, to appear by petition and move to quash 
the preceding attachment for good grounds. 


. It is not necessary in an affidavit for an attachment against a non resident, to 


show how the party is such. 


. All writs, process and attachments, must be attested or sigued by the clerk of 
the court from which they emanate, and not by his deputy; or the deputy 
must sign his name for him. 


On the 9th day of September, 1861, William K. Pendleton 
brought an action of debt in the county court of Brooke, to 
recover from Joseph H. Pendleton and Joseph W. Pendleton, 
two thousand dollars; on the same day he caused an attach- 
ment to issue from the same office, under the 1 sec. of chap. 
151 of the Code of Virginia (1860), which was signed by 
“S. G. Naylor, deputy clerk.” The sheriff of Brook 
county returned the attachment with the endorsement, that 


he levied on the 18th day of September, 1861, on a tract of 


land containing twelve acres, situated on Buffalo creek, and 
also served a copy on a garnishee. An order of publication 
was had against the defendants, as non residents. 

At the November Term, 1862, of the county court of 
Brooke, one Edward Smith applied by petition, to the court, 
to be allowed to defend the said attachment, stating that, 
on or about the 25th day of April, 1862, he sued out of the 
clerk’s office of the circuit court of Ohio county, an attach- 
iment against the estate of Joseph H. Pendleton, to enforce 
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the recovery of the sum of thirteen hundred and sixty-six 
dollars and eighty cents, with interest and costs, and that 
the same was directed to the sheriff of Brooke county; 
which said attachment was duly served by levying the same 
on a certain tract of land lying on Buffalo creek, in said 
county of Brooke, containing about twelve acres more or 
less, commonly known as the ‘woolen factory property.” 
The said attachment was returned with the endorsement of 
the levy aforesaid to the clerk’s office of the cireuit court 
of Ohio county. Smith therefore claimed, that by reason 
of his lien on the said land, created by his attachment, 
he should, under the 25th section of chapter 151 of the 
Code, 1860, be admitted to defend against the said 
attachment ot William Kk, x ndleton, likewise levied on the 
said twelve acres of land, alleging that the same was 
issued without sufficient cause, was improvidently granted, 
informal, null and void, and should be dismissed. To the 
filing of this petition, Pendleton by his attorney objected, 
but the court allowed the same to be entered of record, 
upon Smith’s giving bond and security for hity dollars, as 
surety for costs; which was accordingly done. 

On the same day of the term, Smith, by his attorney, 
moved to quash and abate the attachment issued in the 
cause of William K. Pendleton vs. Joseph H. Pendlet 
and Joseph W. Pendleton, which motion the court sustained 
and gave judgment accordingly. To this ruling William 
kK. Pendleton excepted, and tendered his bill, which was 
signed and enrolled. The court allowed Pendleton to 
take judgment on -his action. He then applied to the 
Judge of the circuit court of Brooke for a supersedeas, 
which was allowed, to the judgment of the county court 
on the attachment, assigning as error, that the court ought 
not to have allowed the said Sm/th to file his said petition, 
or to appear in the cause by virtue thereof; because the 
petition showed that Smith claimed under a process, and 


order of attachment endorsed thereon, issued from the 


clerk’s office of the circuit court of Ohio county. contrarv 
to the first section of chapter 151, and the third clause ot 
VoL. I. 3 
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the first section of chapter 169 of the Code of Virginia, 
1860. And that the court erred in quashing said attach- 
ment, because it was in strict conformity to law. 

The circuit court on the hearing of the superseceas, at its 
November Term, 1863, affirmed the judgment of the county 
court and gave judgment to Smith the interpleader for 
costs. 

Pendleton then applied to this court for a supersedeas 
which was granted, 


O. W. Lang fitt, for the Plaintiff in error. 

In support of the first assignment of error, he insisted 
first: 

That a process of attachment issued from the courts of 
Ohio county, cannot be directed to Brooke county, and there 
levied so as to constitute a lien on real estate. Code (1860) 
page 705, § 1, clause 3; page 645 § 1; page 647, § 7; 648, 
$ 12; 651, § 25. For the suit must be brought in the eounty 
where the property attached is. Code (1860) page 705 § 1, 
and O' Brien vs. Ntephe ws, 11 Grat. 610, ef seq. 

Seeondly. That the doctrine latitat, and testatum capius, is 
not either available or obligatory in Virginia. For the only 
right now to process from the several courts is statutory: 
und only as therein prescribed, either for chancery or law: 
wud the statute does not authorize process to be issued in 
Vkio county, Where the sole defendant does not reside, and 
directed to Brook county, where it appears on the face of 
the proceedings that the defendant does not reside, Code 
(1860) page 705, § 1, 706 § 2; 2 Chit. Bl. 215 et seq. 3 1 Tidd’s 
Prac. 148, 153-4: 2 Tue. Com. 237; 1 Rob. Prac. 175; 2 
‘hue. Com. 231, 233. 

But supposing it to be proper to allow the petition to be 
tiled, then it was error to proceed forthwith, and without 
any proof whatever, or the offer of any, of the facts alleged 
in the petition, to quash the plaintiff’s attachment. There 
way have been no suit in O/io county, as alleged in the 
petition; or if a suit was there, the proceedings may have 
been so irregular as to be worthless and void, In short the 
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petition does not prove itself, when the petition seeks the 
benefit of the facts alleged. 1 Greenl. Evy. § 74, (note 3.) 

In support of the second assignment of error, he insisted 
that, the attachment should not have been quashed, because 
it was not only in the usual, but also in due form of law. 
There is no objection to it, except to the form, or failure of 
the clerk of Brooke county court to sign it. When the 
requisites of the law as touching a writ, are complied with, 
the writ is legally sufficient; and the coprt cannot require 
more; and as touching the point in dispute relative to the 
writ of attachment in this case, it will be perceived the fest 
has every requisite required by either the constitution or 
statute. But itis signed “S. G. Naylor, Dep't Clerk,” and 
not, as the defendant insists, Joseph R. Naylor, Clerk, or Jos. 
R. Naylor, by S. G. Naylor, Dep’y Clerk. The constitution 
of 29th June, 1776, prescribes that all writs shall bear test 
by the clerk of the courts. 1 R. C. 37,$18; and the con- 
stitution of 1851 contains the same provision. ' Code (1860), 
page 54, § 24. A writ therefore being right in other 
respects, is good, if it has “a proper fesé; and there being no 
other objection to this writ than that made to the test, this 
writ is good if the test is. The test is good. At the time 
our first constitution was made we had not separated from 
Great Britain. Her laws and practice were our laws and 
practice. The words, therefore, used in the formation of a 
proper test, and that have at all times been in use in Virginia, 
must be understood to be used in the same sense in which 
they were used at Westminster, 

What is a proper test? It is the coneluding clause of a 
writ, commencing with ‘ Witness,” as for instance: Witness, 
J; R. Naylor, eler|: of our said court, &e. 2 Bouvy. LL. Dic., 
Test, page 582: 2 Chit. Bl. 210: St phens’ Pl. 19, 20. 

[t never was law, nor was it practice, after adding such a 
test, to again add the name of the clerk, or other officer by 
whom the test is made; nor by any officer in any official 
capacity, although it might and was often supersigned by 
the Filacer. 1 Bouv. L. Dict. 524, Filacer. 7 Went. Pl. 399; 
10 Went. Pl. 280 and 474. This writ bears test by the clerk, 
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but is not signed by him; and according to these last 
authorities such signing is not necessary. But it is signed 
by his deputy clerk. Surely since it is a good writ without 
the signing of the clerk, it cannot be rendered vicious by 
it being signed by the deputy. Buta clerk can do anything 
by his deputy that he himself can do. Code (1860) 696, § 8 
The deputy clerk is nowhere required to sign the name of 
his principal; but a deputy sheriff is always required to 
sign the name of bis principal, as well as that of his own, 
Code (1860), 284, § 27. To require such a signing by deputy 


sheriffs, and say nothing about any such signing by deputy 
clerks in the same law, is to say that it is not necessary, and 
the law is not intended to require it. If the law does not 
require it, the courts should not. 

N. Richardson, for the defendant in error. 


Ifarrison, J., delivered the opinion of the court. 

This is a controversy between attaching creditors of 
Joseph H. Pendleton and Joseph W. Pend ton, seeking to 
subject their estates to the paymeht of the debts mentioned 
in the proceedings. 

On the 9th day of September, 1861, Wiliam K. Pendleton 
sued out of the clerk’s office of Brooke county court, a 
summons against Joseph H. Pendleton and Joseph W. Pendleton, 
in debt, for two thousand dollars, made returnable to, the 
ensuing October rules. On the summons the sheriff 
returned on the 30th day of September, 1861, that the 
defendants were not inhabitants of his bailiwick. On the 
sume 9th day of September, 1861, affidavit was made in the 
manner prescribed by law,—that the defendants were 
indebted to the plaintiffs in the sum of $2000, with interest 
thereon from the 21st of September, 1850; that the said 
claim was just, that there was present cause of action 
therefor, that the defendant Joseph H. Pendleton was a non 
resident of this State, that the affiant believed he had estate 
or debts due him within the said county of Brooke. The 
affidavit was made before J. R. Naylor, clerk of the court. 
Qn the same 9th of September, 1861, an attachment was 
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made out in due form directed to the sheriff of said county, 
commanding him to attach the estate of the defendant 
Joseph H. Pendleton, of value sufficient to satisfy the plain- 
tiff’s debt, interest and costs, and make return at rules on 
the first Monday in October following. The attachment is 
in these words: “ The Commonwealth of Virginia, to the 
sheriff ot Brooke county, greeting: W hereas in an acti n 
ot debt pending in the county court for Brooke county, to 
recover $2,000, wherein William AK. Pendleton is plaintitf, 
and Joseph H. Pendli fon and Joseph W. Pi ndle fon are deten- 
dants, the said plaintiff has applied to the clerk of said 
court for an attachment against the money, goods and 
citects of the said Joseph H. Pendleton, one of said defendants, 
which may be in this commonwealth. And whereas, it 
appears by the affidavit of VV. W. White that the said Joseph 
H. Pendleton is not an inhabitant of this Commonwealth, 
but has money, goods, property, and efttects in the hands of 
William Briggs, and also certain real estate in said county of 
Brooke, on the waters of Buttalo creek, to wit: 11 8-160 
acres of land commonly ealled the Woolen Factory Proper- 
ty, and it also appearing that the said plaintiff has present 
cause of action for said claim, and there is actually due the 
sum of $2,000, with interest from 21st September, 1850; 
these are therefore to require you to attach the money, 
estate and effects of said defendant in your bailiwieck, of 
value sufficient to satisfy the said claim and interest, and 
the costs of said suit, and to secure the same, that it will be 
forthcoming and realy to abide the order of the court in 
said suit. And you will also summon the said garnishee to 
appear at the next term of the said court, to answer in the 
premises, and how you shall have executed this writ make 
known at the clerk’s office of said court, at rules to be held 
therein. on the first Monday in October next, and have then 
there this writ. Witness, J. R. Naylor, clerk of our said 
court, at the court-house, the 9th day of September, 1861, 
and in the 82d year of the Commonwealth WS. G. Naylor, 
deputy clerk.” It appears, by this process, that J. 2. 
Naylor was the clerk of the court, and not S. G. Naylor 
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who subscribed his name to the attachment as deputy clerk. 
The attachment went into the hands of the sheriff of Brooke 
county and he endorsed a return thereon as follows; 
“Levied on the 18th of September, 1861, on a tract of land 
containing twelve acres, situated on Buffalo creek, and 
served a copy on William Briggs.” The return was made 
on the 18th of September 1861. Whilst this suit was 
pending in the county court, Edward Smith appeared in that 
court on the 25th of November, 1862, and filed his petition 
stating, that he had a lien upon the said land by virtue of 
an attachment sued out by him from the circuit court of 
Ohio county, on the 25th of April, 1862, directed to the 
sheriff of Brooke county, and that the same had been levied 
upon the said land by the sheriff! The court allowed the 
petition to be filed, and thereupon the said Smith moved the 
court to quash the attachment so issued at the instance of 
the said William K. Pendleton; which motion the court sus- 
tained, and rendered judgment quashing the attachment. 
Pendleton obtained a supersedeas from the circuit court of 
Brooke county to the judgment so rendered against him by 
the county court, and the cause came on for trial in the 
circuit court on the 11th of November, 1863, when the 
circuit court affirmed the judgment of the county court. 
To this judgment of the circuit court, Pendleton the plaintiff 
in error here, obtained a supersedeas from a judge of this 
court in vacation, and the question now to be determined is, 
did the circuit court err in its judgment affirming the judg- 
ment of the county court? 

The plaintiff in error here, has assigned two causes ot 
error in the proceedings : 

First, that it was error in the county court allowing the 
defendant in error to appear and file his petition in that 
court. 

Second, that the county court erred in quashing the 
attachment. 

In the argument of the cause in this court, the attorney 
for the plaintiff in error, insisted that the petition filed by 
the defendant in error, showed that the attachment in his 
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favor had issued from the court of Ohio county and could 


not legally be directed to the sheriff of Brook county, and 
theretore the defendant in error could not. by the service of 
that attachment by the sheriff of Brooke county, acquire a 
lien upon the said land, 

The court is of the opinion that the 6th section of chap. 
151 of the Code, 2d edition, page 647, authorizes attach- 
ments to be issued in the county in which the absent. 
defendant has effects or estate; the locality of the property 
in the county and the non residence of the debtor give tl © 
court jurisdiction, and this court presuming that the said 
attachment properly issued from the court of Ohio county, 
was properly directed to and executed by the sheriff of 
Brooke county, whereby the defendant in error acquired a 
lien upon the said land, and that the county court properly 
admitted the petition to be filed, and that the defendant in 
error might contest the validity of the attachment by 
moving to quash the same, and that the court did not err in 
allowing the petition to be filed. This brings the court to 
the second error assigned. Did the county court err in 
quashing the attachment? 

The attorney for the defendant in error, insists that the 
attachment ought to have been quashed for two reasons : 

First, that the affidavit on which the attachment was 
founded, was not sufficient to warrant the attachment, that 
the affidavit should have shown how the defendant was ua 
non resident; and he relied upon the act of the legislature 
passed the 26th of July, 1861. 

Secondly, because the attachment had not been issued by 
J. R. Naylor, the clerk of the court, and could not properly 
have been issued by S. G. Naylor, whom we are to presume, 
was a deputy of the clerk. 

The attorney for the plaintiff in error, in his argument, 
relied upon the 24th section, of the sixth article of the 
constitution of Virginia, which declares that “writs shall 
run in the name of the Commonwealth of Virginia, and be 
attested by the clerks of the several courts,” and he insisted 
that the insertion by the deputy clerk of the name of J. A. 
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Naylor, clerk, in the summons where it is found, was such 
attestation by the clerk as the constitution contemplated. 

This court is of opinion that although our statute author- 
izes clerks of courts to appoint deputies with the assent of 
the court, and declaves that a deputy clerk may discharge 
any of the duties of a clerk; Code of 1860, page 696, sec. 8; 
yet whatever duties the deputy may discharge for his prin- 
cipal, must be in the name of the principal. Writs, sum- 
mons’ and other process, which are required to be issued by 
the clerk of a court, must be attested by the clerk in his 
own proper name: or it may be done by his deputy placing 
the name of his principal to the process: that the attestation 
of writs required by the constitution, means the subscribing 
the name of the clerk to the process. Such has been thie 
usage of clerks from the foundation of the government. 

This court is therefore of opinion the attachment was 
fatally defective for the want of the name of the elerk of 
the court, subseribed thereto by himself, or for him by his 
deputy, and that the county court did not err in its judg- 
ment quashing the attachment, and consequently there is no 
error in the judgment of the circuit court affirming that of 
the county court. 


Judgment affirmed with costs and $30 damages. 


sROWN, J., dissented. 

The attestation clause of the writ of attachment, is in the 
precise form in use in the common law courts of England 
and Virginia, differing only in this: in the former the attes- 
tation is in the name of the Judge, in the latter in the name 
of the clerk. In this case it is witnessed by and in the name 
of the clerk—in his official character. 

The writ was issued by the deputy clerk, who was 
authorized by law to issue it; and was signed by him in his 
official character as deputy clerk. It had, therefore, in my 


opinion, all the requisites of a valid writ; and the county 
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court erred in quashing it, and the circuit in attirming the 
judgment of the county court. 

| think therefore, that both judgments should be reversed, 
with costs to the plaintiff in this court and hoth courts 
below. 
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Wheeling, 
WILLIAM Dove.as, ef. wr. vs. Moses 8S. Fray, ef. wz. 


January Term, 1864. 


1, A testamentary provision in favor of a widow is not to be construed as in 
lieu of dower, unless it is declared so to be in express terms; or, unless, the 
intention of the testator to make the provision in lieu of dower, can be 
as satisfactorily ascertained as though it were expressed; or, the intention is 
so clearly manifest, that the claim of dower would be inconsistent with the 
will, and would defeat and disturb its provisions. 


2. A case in which the provisions of a will are held not to be in lieu of dower. 


3. The renunciation of a will, by the widow, is equally as void when made in 
person, in open court, and no record made thereof, as if made in pais, or by 
writing not recorded, or before any other court than that in which the will 
is recorded. 


Hugh Stewart of Marshall county executed his last will 
and testament on the 8th day of February, 1853, in which 
he devised to his daughter Mary Ann and her husband 
William Douglas, a certain tract of land in Marshall county 
containing ninety-nine acres and sixty-three poles, and in 
consideration of its being more valuable than any other 
share of his estate, subject among others, to the following 
charge, i. ¢e.: “I devise that my wife Sarah Stewart live with 
my said daughter Mary Ann Douglas and Wiliam Dougle 
her husband, eating as they eat, sleeping as they sleep, and 
wearing apparel as good as they wear every day.” 

The will contained a further devise to his daughter Jan 
Feay and Moses Feay her husband, of a certain other tract 
or parcel of land known as the “ upper hundred acres.” 

The testator died in March, 1853, and his will was shortly 
afterwards admitted to probate in the county court of Mar 
shall county. At the March term 1853 of the said court, 
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commissioners were appointed on motion of William Doudlas, 


one of the devisees under the will, to assign to the widow, 
dower in the testator’s real estate. The commissioners 
discharged their duties and reported to the April term 1853 
of the said court, that thev had assigned and set apart by 
metes and bounds, to the widow, her portion of the real 
estate; and the said portion was established as the dower of 
the widow Sarah Stewart. In February, 1856, Feay and his 
wife filed a bill in equity before the judge of the cireuit court 
of Marshall county, alleging the facts as set forth above. 
and charging that the widow had, shortly after the will was 
admitted to probate, renounced the prov isions made for her 
in the same, and insisted on her taking her dower and other 
rights as a widow, in the estate of the testator, and that by 
reason of dower having been assigned her on the real estate 
devised to the complainants, they had lost for the life time 
of the widow, one third of the land so devised, and that 
the land devised to Douglas and wife, charged with the 
maintenance of the widow, was bound and liable to make 
good to the complainants, all they had lost by reason of the 
widow renouncing the provisions of the will, and having 
dower assigned her out of the one hundred acres devised to 
them; and claiming also that the land devised to Douglas 
and wife, should be chargable with a sum equivalent to the 
boarding and lodging of the widow. To which bill the 
defendant Douglas answered, that the land devised to him 
was not liable to any of the provisions of said will, but, 
that the widow was merely directed to board and lodge 
with himself and wife, that they had always been willing 
for her to do sO, but she had failed and refused to do SO, 
Subsequently the complainants obtained leave to file an 
amended bill, which was done at the April rules, 1857, 
wherein they alleged that although the widow did, shortly 
after the will was admitted to probate, renounce its pro- 
visions, yet from mistake, neglect or loss, the same did not 
appear of record; and prayed that the relief might be 
granted them as prayed for in the original bill, or that the 
widow might be wholly barred of dower in their land. The 
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defendant Douglas answered, that he admitted the renuncia- 
tion of the will by the widow, and charged that she was 
entitled to her dower, as well as the provisions made in her 
favor in the will. 

At the May term 1859 of the court, an interlocutory 
decree was had in the cause; the court decreed that the 
ating, sleeping and clothing of the widow were a charge on 
the real estate devised to Dovglas and wife, and that by her 
renunciation of the will, the widow became entitled to 
charge the realty devised to Feay and wife, with a portion 
of her dower; and referred the cause to a master to ascer- 
tain and report,—‘ 1st. What was the cash value of the 
means of eating, sleeping and clothing of the said Sarah 
Stewart, as good as the said defendants Mary Ann and Wil- 
liam Douglas ordinarily use and possess, every day, by the 
year, and secondly, what is the cash value per annum, of so 
much of the dower estate of the said Sarah, as has been 
assigned to her and taken from the real estate devised to the 
complainants; third, what is the cash value per annum of 
so much of the dower estate assigned to the said Sarah, as 
has been taken from the real estate devised to the deten- 
dants, Mary Ann and William.” Under this reference the 
master reported: That, the value of the means of eating, 
sleeping and clothing of the widow Sarah Stewart to be, from 
Mareh, 1853, to March, 1860, at the rate of 102 dollars 
per year—seven hundred and fourteen dollars; and the 
value of the dower assigned out of the land devised to 
Douglas and wife to be $30 per annum, for the same period, 
making in the aggregate $210; and the value of the dower 
assigned out of the lands devised to Feay and wifi , to be $30 
per annum, also making in the aggregate $210. At the 
October term, 1860, a final decree was rendered by the 
chanceller, he holding that the provision of the will relating 
to the eating, sleeping and clothing of the widow was in 
lieu of dower, and was a charge on the lands of the devisees 
Douglas and wife, from which the lands devised to Feay and 
wife were exonerated; and the chanceller therefore decreed, 
that the defendant Douglas pay to the complainants $210, 
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being the rental value of the dower assigned out of the lands 
devised to Feay and wife for the period set forth in the 
report of the master, and being less than what was sufficient 
for the annual support of the widow Sarah Stewart. 

It was in evidence that the widow went into the county 
court of Marshall county, and made formal renunciation of 
the will in open court, but no record of that fact was ever 
known to have existed. The personal estate was so incon- 
siderable as not to enter into the controversy. It was also 
in evidence that the widow never availed herself of her 
dower. 

In November, 1860, an appeal was prayed for by Donglas 
and wife, from the district court of the fifth district of 
Virginia, and the following errors were assigned: 

1st. The provision of the will was not intended to be in 
lieu of the widow’s dower. 


2d. There is no proper and legal evidence to prove that 
] 


the widow ever renounced the provision made in the will 
for her, consequently there is nothing to prevent her from 
claiming the provision made for her by the will, even it it 
vas intended to be in lieu of her dower. 

3d. Even if the widow did so renounce, the plaintiffs sus- 
tained no loss in the distributable portion of the personal 
estate, there being none for distribution. 

4th. Though it should be admitted that the renunciation 
was a good and valid one and was properly proved in the 
cause, the plaintiffs have sustained no loss in consequence 
thereof, the widow never having availed herself of her 
right of dower. 

dth. So long as the petitioners were ready and willing 
and even anxious to comply with the requisitions of the 
will, in providing suitable boarding, lodging and clothing 
for the widow, and made no default therein, neither she nor 
any one else, not even a court of equity, can hold them 
responsible in damages for the annual value thereof. 

An appeal was allowed by the district court; and after 


4 


pending sometime in that court, the cause was brought to 
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this court by virtue of the constitutional provision removing 


- 
© 


causes pending in the district courts, to this court. 


R. McConnel, for appellants. 
4. Jacob, tor appellees. 


Berksurre, President, delivered the opinion of the court. 

The controversy in this case, arises under the will of the 
late Hugh Stewart, of Marshall county, and involves the 
proper construction of the same. 

This will bears date on the 8th of February, 1853, and, it 
appears from the bill that the testator died about the month 
of March following. It also appears that the will was duly 
admitted to probate in the county court of Marshall county, 
at its March term, 1853, shortly after the death of the 
testator. That at the same term of the court, on the motion 
of William Douglas, one of the appellants, commissioners 
were appointed to assign the widow’s dower in the real 
estate of the said ugh Stewart, and that three commissioners 
reported at the following April term of said court, that they 
had assigned dower accordingly, in the tracts devised 
respectively to the appellants and appellees; which report 
was confirmed by the court without any exceptions taken 
thereto. It also further appears from the amended _ bill, 
and the answer thereto, and the depositions of witnesses 
taken in the cause, that the widow also appeared before the 
same eourt at the March term, 1853, and declared in open 
court that she renounced the provisions of said will, and that 
no entry or record of her renunciation was ever made in said 
court. But whether the widow took and held possession of 
the land so assigned for her dower, does not distinctly appear. 

By this will the testator disposed of the whole of his real 
estate, which consisted of a house and lot in Triadelphia, in 
Ohio county, and about two hundred acres of land in Mar- 
shall county. The house and lot was devised to his daugliter 


Eliza Donally ; one hundred of the two hundred acre tract 
y 
) 


to the appellees, and the residue, being 99 acres and 6% 
poles, to the appellants; the latter however subject to cer- 
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tain legacies and charges laid upon it, as alleged by the 
testator because it was more valuable than any other shares 
of his estate. One of the charges on the part so devised to 
the appellants, is a provision for the support of the widow, 
out of which this litigation has arisen, and will be more 
particularly adverted to hereafter. 

In February, 1856, being about three years after the 
assignment of dower to the widow, the appellees, Keay and 
wife, instituted their suit in equity in the cireuit court of 
Marshall county against the appellants, Douglas and wife 
and others, alleging in their bill, among other things, that 
the widow had renounced her husband’s will in the county 
court of Marshall county, and had her dower assigned in 
the land so devised to them, whereby they had Jost the one 
third of the same for and during the life of the widow; and 
they claim and insist that the part so devised to said Doug- 
lus and wife, and charged with maintenance and support of 
the widow, and which was as thus claimed released from 
this charge and burthen by the renunciation aforesaid, is 
liable and bound in equity to indemnify and make good to 
them the loss sustained by reason of the assigument of the 
widow’s dower in the part devised to them. 

The appellant William Douglas answered the bill, contro- 
verting their right to recover from him, and insisting that 
the appellants were then, and always had been, ready and 
willing and even desirous, that the widow should live with 
them, according to the provisions of the will. 

Subsequently an amended bill was filed by the appellees, 
alleging that when the original bill was filed, they supposed 
the renunciation of the will by the widow, was duly entered 
and recorded in the said court, but had since discovered 
that, owing to the alleged omission or mistake of the clerk, 
no record in fact was made. 

To this amended bill, the said Douglas also filed his 
answer admitting that the widow had renounced before the 
court as stated in the amended bill, and that her dower was 
assigned on his motion, but also insisting that the widow 
was entitled to dower whether she had renounced the will 
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or not, and that she was entitled to both dower and the pro- 


visions of the will. 

The cause was referred to a master to ascertain the value 
of the dower interest in the land devised to the appellees 
and appellants respectively, and also the value of the means 
of supporting the widow as provided in the will; who 
reported the value of her dower in each of said tracts, from 
the time of the assignment up to the date of the report, to 
be $210; and the cost or value of the maintenance and 
support of the widow according to the provisions of the 
will, for a like period, to be worth $714: leaving an excess 
over and above the value of the dower in both tracts of $294; 
which the plaintiffs below, claimed should be applied to the 
discharge of the $210, loss sustained by them by the assign- 
ment of dower to the widow. The cause, therefore, coming 
on to be heard, the chancellor holding that the provision in 
the will for the widow was in lien of dower, and so intended 
to be, and that the renunciation of the will was valid and 
binding, decreed accordingly that the appellants should pay 
to the appellees the said sum of $210, so found by the 
master: and leave was also reserved to the appellees to 
come in on the footing of the decree and move for a further 
decree against the appellants. From this decree the appel- 
lants obtained an appeal to the district court of Virginia, 
then holden at Fuirmont, and by the provisions of the law 
the case is brought into this court. 

Two points are distinctly made, and fairly arise on the 
record, which under the mandate of the constitution we are 
required to decide. First, was the provision in this will for 
the widow intended to be in lieu of dower? Second, does 
it appear from the record that the widow has made a valid 
and binding renunciation of the will in the manner pre- 
scribed by law? 

Jointure was ‘not known at the common law, and of 
course can only result by virtue of the statutory law. I 
deem it unnecessary to examine the various provisions 0 
the statutes of Virginia previous to the date of the will, as 
the law which rules the present case is the fourth section of 
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chapter 110 of the Code of Virginia, (1860), page 532. It 
provides that “if any estate, real or personal, intended to be 
in lieu of her dower, shall be conveyed or devised for the 
jonture of the wife, such conveyance or devise shall bar her 
dower of the real estate or the residue thereof.”” From the 
language here used, it will be seen that it is not every pro- 
vision for the wife that will defeat her dower, or put her 
upon her election; but to have this effect it must appear that 
the provision was intended by the testator to be in lieu of and 
in exclusion of the dower. 

How then is the intention of the testator to be manifested 
and ascertained? In the investigation of this question, it 
will be found a much easier task to ascertain the general 
rule of construction as settled by authorities, than to apply 
the rule to the various cases, and determine when a par- 
ticular case is within or excluded from the rule. 

In Higginbotham vs. Cornwell, 8 Grattan 83, it was held, 
that for a provision for a wife in the will of her husband to 
be held in lieu of her dower, it must be expressed in terms, 
in the will, or the conclusion from the provisions thereof, 
ought to be as clear and satisfactory as if it were expressed. 
And Judge Baldwin, in delivering the opinion of the court 
in this case, after shewing that the dower provided by law 
for the widow, is a legal right and paramount to the will of 
the husband, and that a devise in her favor may be condi- 
tional, and in lieu of her dower either by express terms or 
clear and necessary implication of the testator’s intent to that 
effect, says: “But as the exercise of a testator’s testamentary 
bounty in behalf of his wife beyond or irrespective of the 
provisions made for her by law, is natural and frequent, it is 
not allowable te infer an intent on his part to the contrary 
from other parts of the will by conjecture or probability: 
the conclusion ought to be as satisfactory as if it were 
expressed.” And again, that, “a mere disappointment of 
the expectations of others under the will does not put the 
widow to her election.” 

And in illustration of the rule, he puts the case of a 
devise by the testator of a moiety of his real estate to the 

VoL. 1. 5 
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widow, and the remaining moiety to his children, and says 
that in such a case the widow is not put to her election, but 
Tait take the moi tv under the will, and one third of th 
other moiety for life, under the law; though (he adds) it 
might have been the design of the testator that she should 
have only a moiety, there being no plain and necessary 
implication that the children were not to take under the will 
subject to her right of dower. 

{ have been unable to find any authorities going to modify 
or relax the rule established in the ease above cited, in any 
degree whatever, but on the contrary it is uniformly sus- 
tained and confirmed. 

Chancellor Kent, in his commentaries, states the rule thus: 
“a testamentary provision in lieu of dower in order to 
render it such even with the acceptance of it, must be declared 
in express terms to be given in lieu of dower; or that inten- 
tion must be drawn by clear and manifest implication from 
the will, founded on the fact that the claim of dower would 
be inconsistent with the will, or so repugnant to its disposi- 
tions, as to disturb and defeat them.”’ 

And the same rule is laid down by Judge Lomax after 
reviewing all the authorities: 1 Lomax Digest 152 to 158. 

The ease of Craig’s heirs vs. Walthall and wife 14 Grattan, 
578, cited and relied on by the counsel for the appellees, wi 
are not to suppose, was intended to be in conflict with th 
case of Higginbotham vs. Corniell, and the doctrine therein 
declared, but in the opinion of the court it fell within the 
rule as settled in the latter case. 

In expounding the will under consideration we are bound 
to apply the foregoing rule of construction. The only provi- 
sion for the wife in the will, is found in the 2d clause of th 
2nd section, and is as follows: “Ond, I devise that my wile 
Sarch Stewart live with my daughter Mary Ann Douglas and 

Witiam Douglas her husband, eating as they eat, sleeping a 
they sleep and wearing apparel as good as they wear any 


day.’ Does this provision constitute a jointure for the wife. 


- ye 7 : , 
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as it is no where EU pre ssed, and ho extrinsic facts or proof 


have been produced in support of the averments on the part 


' 


of the app llees that it was so intended, 


It not being expressed t in lieu of dower, can such 

if the testater interne rom the will itself. accor- 
ding to the rule 5s of con shed, by implication, 
as clear and indubitabl H if 3 were expre sed? | aim 
unable to discover any such intent, and am of opinion that 
it cannot be so inferred, and that the provision for the wife 
is not inco npatible with her right of dower, nor is such 
right of ad wer ineconsist nt with the manite sted intent of 
the testator. This provision, it is true, is a charge on the 
lan 1 d VES d to Dougla and wife, and provides for the 8up- 
port—and probably a very meagre one—of the widow, then 
as it appears quite aged, 


including only common or every- 


day fare and clothing. But in a similar case, where the 
testator devised an annuity or rent-charge out of the dow- 
able lands, to the widow, and expressly devised the same 
her, subject to the charge in favor of the widow, 
it Was held that the widow would not be put to her election: 


lands to anot 


but Was entitled LO the dows r in the land, as well as the 


annuity or rent charged upon it. See 1 Lomax 157, and 


authorities th ‘re cit d. 
It was insisted by the appellees 


, in aid of their averments. 
that the charge on the land devised to the appellants, was 
intended by the testator to be in lieu of dower; that the 
appellants portion of the land was of much greater valu 
than the appellees. I do not think, however, that this can 
help them. The obj ct of the testator as explained by him- 


self, in the will, was to equalize the devisees of his real 


estate; and it is plain that this equality would not be 
defeated by the widow’s right of dower in the whole of the 
real estate. And the provision for the widow, was of a 
ontingent nature and might terminate in a day or continue 
for years. 

The widow being thus entitled to her dower, as well as 
the provision made for her in the will, the question of he: 


election or waiver becomes wholly immaterial; but we are 
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still required to consider the remaining question arising 
on the record, namely: Does the record show a valid and 
binding renunciation of the will, by the widow, in the 
manner and form required by law? I am of the opinion 
that it does not. The usual mode of proving the record of 
a court is by exemplification or production of the record 
itself; or in the case of the loss or destruction thereof, then 
I presume parol evidence of the contents of such record 
would be admissible. But I am aware of no mode of 
proving or supplying a record, that never did in fact exist, 
as is the case here; nor can I conceive that parol proof of 
what purports to be judicial acts and proceedings of a court 
of record, could be admissible in any case or for any purpose 
whatever, where no such record of what is proposed to be 
found was in fact ever made. 

The 5th section of chapter 161 of the Code of 1860, page 
685, provides that the proceedings of every court shall be 
entered in a book, read in open court by the clerk, and after 
being corrected, when it may be necessary, the record shall 
be signed by the presiding judge or justice. It is therefore 
very manifest that unless and until the proceedings of 4 
court are recorded and signed as required by the statute, 
they can have no force or efficacy whatever. 

The mode and manner of the renunciation of the will by 
the wife, is prescribed in the 12 section of chapter 123 of 
the Code of 1860, page 580. Such renunciation, it will be 
seen, is required to be made either in person before the court 
in which the will is recorded, or by a writing recorded in 
such court, or the clerk's office thereof, upon such acknowl. 
edgment or proofs as would authorize a deed or writing to 
be admitted to record. But in whichever mode the renu- 
ciation is made, it is very clear I think, that to give it any 
validity and effect it is indispensable that it should be 
recorded. It ig conceded and settled by authority, that 4 
renunciation by parol in pais, as well as a renunciation by 
and in writing not recorded, or before any other court than 
that in which the will is recorded, is absolutely void, (see ' 
Leigh, 410), and it is difficult to perceive wherein a renu! 
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ciation before a court where no record of it is made, would 
differ from a similar renunciation by parol made out of court. 
For in either case the proof of the renunciation must rest 
in parol, and could be as readily and satisfactorily made in 
the one case as in the other; and it seems to me, therefore, 
ought to have the same effect and the same consequences 
result in both cases. 

I cannot think, therefore, that one act of so much impor- 
tance as the legal and valid renunciation of a will by the 
widow, affecting as it does the rights of others, and divesting 
and transferring even the legal title to land, was ever intended 
to be made to depend on the uncertain and sometimes con- 
flicting recollections of witnesses, in controversies often 
arising remote from the time of such renunciation, as would 
be the case if the rununciation claimed in this case could be 
sustained. 

For the reasons assigned, I am of opinion to reverse the 
decree, and remand the cause to the circuit court of Mar- 
shall county for further proceedings to be had therein, in 
accordance with the principles herein stated. 


Decree REVERSED. 
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ayer + 
Wheeling. 

WitiraM A. Terrt vs. Mary MArsa. 
July Term, 1864. 


. Letters are personal property, and the possession of them is prima facie evi 
dence of title and ownership in the possessor; especially when they are 
addressed to the christened or given name of the party and bear on their 
face evidence of their being intended for the party producing them. 


2, In an action for breach of promise of marriage contract, the jury is allowed 
to infer the contract from the bearing and conduct of the parties towards 
each other; and letters expressive of affection and addressed to the plaintiff 
by tender epithets, are admissible as tending to prove the contract, 

7 ’ 
A motion for a new trial is always addressed to the discretion of the court 
and the exercise of that discretion must be rational and prudent. 
. Strict vigilance is required from suitors in the preparation for trial. 


5. A case in which a motion for a new trial was properly overruled. 


Mary Marsh brought suit in the cireuit court of Wood 
county in May, 1859, against William A. Tefft, for breach of 
marriage contract. Upon the trial of the cause, the plain- 
tiff produced and offered in evidence three letters which 
were proven to be in the handwriting of the defendant and 
signed by him, addressed respectively to “ Miss Mary,” 
* Dear Mary,’ and “ Dear Mollie: to the introduction of 
which the defendant objected upon the ground that no evi- 
dence was offered to show that the plaintiff was the person 
to whom the letters were addressed. The court overruled 
the objection and permitted them to be read as evidence 
before the jury; whereupon the defendant excepted. The 
contents of the letters were expressions of affection for the 
plaintiff, and promises to consummate that affection in 
marriage. 

The jury returned a verdict of 3,000 dollars damages for 
the plaintiff. The defendant moved the court to set the 
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verdict aside and grant a new trial, and im support of that 
motion offered Two aflida, its, one his Own, in substance as 
follows: That he had, when the plaintiff first brought her 
suit, employed two attorneys to defend him, who had both 
gyone into the service of the so-called confederate states, and 
that he had placed in their hands documentary evidence 
that was essential to his defense. That he had no means of 
communicating with said attorneys, and that to the best of 
his knowledge and belief one of them had said documentary 
evidence; that previous to the term of court at which the 
case Was tried, he had employed other attorneys to attend 
to his interests in th case, and whe li it Wa called they sent 
for him to be present, but that he was unable to do so by 
reason of sudden illness, and that he was advised by 
attorneys that had he been pi sent the absence of 
documentary evidence was good cause for continuance. 

The other affidavit was made by one of his attorneys, who 
stated that he regarded the presence of the defendant at the 


a“ 


trial as material, and that he did not know of the illness of 
his client at the time the jury was sworn, nor afterwards 
until the trial was progressing, and had he been aware of 
that fact he would have applied to the court to postpone the 
trial until his regovery. 

In the argument of the motion it was admitted by the 
Spencer and William L. 


Jackson were the attorneys mentioned in the affidavit of the 


" 


defendant’s attorneys that John C. 
defendant; and that the cause had been continued at the 
previous term of the court for want of the documentary 
evidence referred to in the same. That at the time ot the 
continuance the deti ndant was told that John ti Spence 
was within the lines of the Federal army and in a situation 
to be easily communicated with; and his place of residence 
was also told the defendant. That it was known to the 
court that William L. Jackson had been upon the bench as 


judge of the circuit court of Wood eounty for more than a 


year prior to his leaving the State, and that during that 
time the defendant could have had frequent interviews with 
him. That it was also known to the court and to one if 
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not both of defendant’s attorneys, that said defendant, at 
the time of the trial, was living at his usual place of abode, 
which is less than three-fourths of a mile from the court- 
house, and that the defendant was at the court-house the 
day before and the day after the trial. 

The court overruled the motion for a new trial, and the 
defendant excepted, and his second bill of exceptions 
embraced the matter set forth above. 

The case came into this court upon a supersedeas granted 
by one of the judges, upon a petition setting forth the 
matter contained in the exceptions. 


R. Van Winkle, for the plaintiff in error. 
J. M. Jackson, for the defendant in error. 


BERKSHIRE, President. 

This is an action of assumpsit for breach of marriage 
contract in the circuit court of Wood county, wherein the 
defendant in error was plaintiff, and the plaintiff in error 
was defendant, and resulted in a verdict and judgment 
against the plaintiff in error for three thousand dollars 
damages, and he having excepted to the ruling of the court 
below, the case is brought here on a supersedeas awarded 
by one of the judges of this court. 

Two errors only are assigned and appear to arise on the 
record, 

The first is, that the circuit court erred in permitting 
certain letters produced on the trial by the defendant in 
error, to go to the jury as evidence on her behalf. These 
letters, three in number, were admitted and proved to be in 
the handwriting of the plaintiff in error, and were addressed 
respectively to ‘Miss Mary,” “ Dear Mary,” and “ Dear 
Mollie.”” It was maintained by the attorney for the plaintiff 
in error here, that the possession of these letters by the 
defendant in error, did not constitute prima facie evidence 
of title or ownership in herself, and that consequently it was 
incumbent on her to prove by other competent testimony 
that she and not another was the identical person for whom 
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they were intended and to whom they were addressed. 
But I do not think this proposition can be successfully 
maintained. 

The well settled doctrine, in support of which I need not 
here stop to cite the authorities, that the possession of per- 
sonal property is prima facie evidence of title and ownership, 
[ think applies in all its force to cases like the present, where 
a party is found in possession of the letters addressed to his 
or her given name, and especially so, where, as in the 
present case, the letters themselves contain such strong 
internal evidence that they were in fact, addressed to and 
intended for the party who produced them. 

I think it is very clear, therefore, that the possession of 
the three letters by the defendant in error, under the cir- 
cumstances, raised a strong presumption that they were, as 
claimed by her, intended for and received by her in good 
faith; and that it was for the plaintiff in error, to rebut this 
presumption, and if he was in fact, in correspondence with 
and addressed and sent these letters to another person by the 
name of Mary, it devolved on him to prove the fact. 

The contract of marriage is a sacred and peculiar one, 
and owing to its private and confidential nature, is not often 
susceptible of direct proof. Hence, in order to protect the 
innocent against the wiles of the faithless party, and the 
grave consequences that would often ensue from the ina- 
bility of the injured party to produce positive proof, the jury 
is allowed to infer the contract of marriage from the conduct 
and bearing of the parties towards each other. As an item 
of evidence, therefore, strongly tending to prove the mar- 
riage contract, in the present case, I think these letters 
were clearly admissible. 

The second error complained of is, that the court below 
erred in overruling the plaintiff in error’s motion for a new 
trial, grounded on his own affidavit. These motions, it 
must be remembered, are always addressed to the discretion 
of the court. This is not an arbitrary but a sound and 
rational discretion, and must be exercised in a prudent and 
reasonable manner. There is perhaps, no well defined rule 

Vou. 1. 6 
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to govern courts in the exercise of this prerogative other 
than that they are limited to a sound and r asonable discre- 
tion as I have already remarked, but as to what ma 
constitute a prudent exercise of this discretion within 
rule, it is often very difficult to determine, and each cas 
must be decided on its own circumstances. In Virginia th 
uniform rule has been to require the exercise of strict vigi- 
lance on the part of suitors, while a more relaxed practi: 
seems to prevail in Kendueky and perhaps some other states, 
The rule which exacts trom litigants a reasonable degree | 
diligence and promptness, is, I think, the better one, an 
founded in obvious reason and policy, and as it has been 
strictly adhered to in our own courts, it must of cou 
govern the present case. Did the cireuit court err, tl 
and depart from that sound discretion which the r 
enjoins, in refusing the defendant’s motion for a new trial! 

From the matter set out in his affidavit, upon which he 
founded his motion, unsupported as it is by any other t 
mony, in connection with the facts disclosed in the bill ot 
exceptions taken by him for refusing the new trial, 1 think 
we should not be warranted in holding that there was any 
such departure from a sound and proper discretion in refu- 
sing to set aside the verdict and award a new trial. 


| think, therefore, that the judgment should be afirmed. 


The other judges concurred in the opinion of the Prrst- 
DENT. 


JUDGMENT AFFIRMED. 
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the jury being unable to agree was discharged, and the 
cause was continued. During the same term the cause was 
remanded to rules for further proceedings. On the 9th of 
June, 1862, Mapel sued out of the clerk’s office of the cireuit 
court, an alias summons, which was served on Rymer by the 
sheriff of 7yler county, he being a resident thereof, on the 
26th day of the same month. On the 7th day of July fol- 
lowing, Mapel, by his attorney, filed interrogatories to Rymer 
in the following words and figures: 

Ist. For what consideration did you give the note filed in 
this cause, with the declaration, calling for fifteen hundred 
dollars, dated November 6th, 1856, and payable twelve 
months after date, with interest from date? 

2d. Was there before or at the time, or after the execu- 
tion of said note, any contract or assurance made with the 
said Amos S. Bowlby, assignor of said note, directly or indi- 
rectly, for the loan or forbearance of said sum of money, or 
any other sum of money, at a rate of interest greater than 
six per centum per annum? 

3d. Was there any other note, bond, or assurance made, 
executed or given by the parties, or any of them, for any 
money, or any thing beside what is included in said note 
aforedescribed and expressed on the face of it? 

4th. Was not the said transaction a fair and legal one, 
free from all usury, free from all intent or device to evade 
the law relating to usury? 

A summons was directed to the sheriff of Tyler county, 
commanding him to summon Rymer to answer the inter- 
rogatories, which was executed on the 10th of July, 1862. 
Rymer answered on the same day of the return under oath 
before a justice of Tyler county, who certified accordingly, 
as follows: 

“Answer to Ist interrogatory: It was for the sum of 
fifteen hundred dollars in cash, borrowed by myself and 

Wm. P. Lazzell, and the other defendants became our secu- 
rities in said note. Answer to 2d interrogatory: There 
was not. Answer to 3d interrogatory: There was not by 
me nor by others, nor any other so far as I know; if there 
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was any such thing I never knew it. Answer to 4th inter- 
rogatory : It was a fair transaction; there was no usury. 
It is a just debt and ought to be paid.” 

The conditional judgment on the alias summons, was 
confirmed against Rymer at the August rules, 1862. The 
cause was continued at the September term, 1862, as also at 
the February term, 1863, and came on for trial at the April 
term, 1863, when the jury returned a verdict for the plain- 
tiff for the whole amount of the debt interest and costs, and 
the court entered judgment accordingly. 

During the progress of the trial, the plaintiff offered as 
evidence to be read to the jury, the interrogatories to Rymer 
and the answers thereto, to which the defendants Thomas 
Lazzell, J. S. Lazzell and C. C. Lazzell by their attorney 
objected, but the court overruled the objection and permitted 
them to be read to the jury.as evidence against Rymer alone ; 
to which ruling the defendants above named excepted, 
which constituted their 2d bill of exceptions. 

The defendants moved the court to instruct the jury on 
six several points, which motions were allowed except the 
4th, which was as follows: ‘‘ That said answers (the answers 
of Rymer,) cannot be regarded as evidence in the cause as 
proving or tending to prove or disprove, that the contract 
sued upon, was or was not usurious as against any of the 
defendants in the cause.”’ To the refusal of the court to 
give this instruction the defendants by their attorney excep- 
ted, which constituted their 4th bill of exceptions. 

There were two other bills of exceptions, but as they were 
not insisted upon in the argument nor considered by this 
court in its opinion, it is unnecessary to notice them. 

The defendants Lazzell applied to this court for a super- 
deas which was allowed, assigning for error the matter 


o 


contained in the bills of exceptions before mentioned. 


P. H. Keck, for the plaintiffs in error, insisted upon the 
following points: 

First. The court erred in allowing the interrogatories and 
answers of Martin N. Rymer to be read to the jury as evi- 
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dence: Ist, Because the same were not relevant to the issues 
in the cause, nor such as said Ryn ] would have been COni- 


pelled to answel up ha bill ot dise very, and because 


jong delayed. » Code of \ ire@inia, LS6OO, chap. L76. see. 


39, pages 728—9. Me Farland v. Hunter, 8 Leigh, 489. Vaughn 


& Ob. v. Garland, 11 Leigh, 251. And see also, defendant's 
2d and 4th bills of exceptions. 

2d. Because, if even relevant and proper of and in them. 
selves, yet, the said interrogatories should have been filed 
to all the defendants; and thus have made the answers 
thereto, evidenee agaln t all. For how is it possible for th 
contract sued Upon, to be usurious as to one of the oblig I's 


r 


thereto, and not as to all. The language of the statute 
**a@& party may hile, &c., to any adverse party,” and not 
any portion of such adverse party. 

3d. Because said Riuymer Was lit \ party to th > Cause, 
the issues in the cause, or ei them, within the tri 
intent and meaning of the statute. (And the statute sure 
applies LO parties to the issué $, inasmue h as the chit t pun- 
ishment Ibs it declared aucralnst a detendant tor failing 
refusing { 
in the cause.) 

Now, by inspection of the record, it will be seen that the 
process against said Rymer to answer said action, was made 
returnable to July rules, 1862, at which rules the common 


} 


order, or conditional judgment was entered against him. 
At August rules, 1862, said order was confirmed; and the 
said Rymer, not having set the same aside, or pleaded 
issue, the same became final at the rising of the S« pteml 
term, 1862, of said circuit court. Section 44, chap. 171, 
Code of 1860. 
Now ( yuld the said Ry cr iD } 
to him, have compelled the p I o discover, either by 
inte rrogatories Or by i! if discov ry, hat said contract 
sued on, was, or was not usurious’ If not, then how could 
the plaintiff compel said Rymer to answer or discover the 
same! for the right to file interrogatories, &c., is, and of 


necessity must be mutual. Unless the said Rymer was 
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plaintiffs proved anything at all. The case was against him 
at all events. The jury would not have found difficulty if 
there had been no testimony at all for the plaintiff. 

The testimony can only be reached by the bills of excep. 
tions, and we must take it precisely as there stated; and on 
the defendants’ showing, they would not have been preju- 
diced by the testimony offered. 


Brown, J., delivered the opinion of the court. 

This is an action of debt, prosecuted by the defendant in 
error against the plaintiff’s in error and Martin N. Rymer, 
founded on a promissory note for $1,500. The summons 
having been served on all the defendants except Rymer, an 
office judgment was had against them, which they set aside 
in October, 1859, by filing the plea of payment and the 
plea of usury; on which issues were joined. 

The summons having been returned not found, as to the 
said Rymer, an alias summons was awarded against him, 
which being returned executed, an office judgment was 
had against him at the August rules 1862, and which not 
being set aside by an issuable plea at the next succeeding 
term of the court, became a final judgment as of the last 
day of that term, to wit, the September term, 1862. The 
cause was continued at that term, and also at the February 
term, 1862. At the April term, 1862, a jury was sworn to 
try the issues, and not being able to agree was discharged 
On the 7th of July, 1862, the plaintiff in the court below, 
filed interrogatories to the defendant Rymer, touching the 
consideration of the note sued upon; and he answered, that 
it was for money borrowed by him, and that his co-defend- 
ants Lazzell, became his sureties in said note, and that there 
was no usury in the transaction. 

At the April term, 1863, a jury was again sworn to try 
the issues, when a verdict was rendered for the plaintiff, and 
judgment rendered upon the verdict. Upon the trial, the 
plaintiff offered to read to the jury as evidence, the said in- 
terrogatories and Rymer’s answers thereto. The defendants 
Lazzell, objected, and the court permitted them to be read 
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as evidence against /téymer alone, to which ruling of the court 
the defendants Lazzell excepted. 

The defendants Lazzell, then moved the court to instruct 
the jury, “ that they should not regard the said answers as 
evidence against any of the defendants in the ’ 

But the court having before instructed the jury, at the in- 
stance of the said detendants Jzzel/, that the said answers 
were evidence agaist Ry ‘alone, and not agaist them, 
refused to give the said last mentioned instruction: and 
thereupon the defendants Jwezzell again excepted: which 
constitutes the detendants 1th exception, 

The defendants Lazzell then obtained a writ of supersedeas 
to said judgment, and assigned the following errors: 1st, 
That the court erred in permitting the int rrogatories and 
answers to be read as before stated. 2nd, In refusing to 
give the 4th instruction asked by the defendants Lazzel/, 
mentioned in their 4th bill of exceptions. 

The court is of opinion, that the circuit court committed 
no error of which the plaintitts in error could justly com- 
plain, in admitting the interrogatories and answers to go to 
the jury as evidence against the said Ryin se And this court 
is further of opinion, that the said circuit court did not err 
in refusing to give the 4th instruction, mentioned in the 4th 
exception, because it appears from said exception that the 
court had, at the instance of the said defendants Lazzell, in- 
structed the jury that said answers were not evidence against 
the said defendants Luazzell, but were evidence against the 


said Rym ry alone. 


JUDGMENT AFFIRMED, 
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Honss, Barnes & Co. rs. Wiison, 
January Term, 1865. 


1. W., a member of the firm of W., S. & Co., retires by consent, and a nev 
firm of D., S. & Co. receives the assets of the firra of W.,S.& Co. A cred 
itor of W., S. & Co. obtains a judgment against them for a debt contract 


prior to the retiring of W., who together with a part of the co-partner 
satisfy said judgment; ‘WV. seeks contribution from the partners not so aid 
ing to satisfy. IlELb: 
That he should first seek the assets of W., S. & Co. receiv 
& Ca., and if not sufficient to reimburse him, he is entitled 
tribution from the solvent co-partners of W., S. & Co. 
2. When a member of a co-partnership retires with consent of the remail 


partners, they are bound to save him harmless, so far as the assets 


Ol 


partnership will extend: but no farther 


This case ean be properly understood from the statemen 


its made by th judge, in his opinion, decidine it, 


M. €.. Good for the App llants. 
Ja nes S, Wheat for the tp py llee, 


Brown, J. This is an appeal from the cireuit eourt 
Ohio county. The appellee W/son who was complainar 
in the eourt helow, filed his bill setting forth that hime 
and the appellants Hobbs, Burnes & Co., with others, 
partners in the firm of Wilson, Sweeney & Co: that befor 
paying into the firm any portion of the capital stoek, he ai 
Mess #ilison, another partner, withdrew from it with 
consent of the other members of the firm: that the asset 
of the firm were subsequently received and appropriated I) 
the firm of Drakely, Sireeney & Co., composed mainly of th 
remaining members of the old firm and said Drakely ant 


Greorge S, Atknson, that the said new firm of Draé 
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Sirecney & OO, undertook and agreed to pray the debts of th« 
ld firm of Wilson, Sivecney & Co., but tiled to do so, and 
finally the company failed; that afterwards Shoenberger § 
Berry, creditors of Wilson, Sweeney & Co., sued the latter 
company at law, for a pre-existing liability, in assumpsit, 
and recovered judgment for 1.309 dollars 
the appellee Wilson and the other m« 


Hobbs, Bi 


und 19 cents against 


rsot the firm, except 
HES G (0., as To whom ther Was verdict and judg- 


ment in their favor upon the plea of non-assumpsit, with an 


attidavit denying that 1 


individual partners, and 
lleging that the firn 


- Co. only, was a mem- 
her of the frm ot } that the appellee 
Wilson paid off 573 dollars and 35 cents part of said judgment, 
d Narcissa Ellison and John A. Eilison the residue; that the 
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exists, the law raises an implied promise on the part of the 
remaining partners, to pay the debts of the firm, and say 
the retiring partner harmless to the extent of the assets 
received but no further; see 12 Ben Munroe and the author. 
ities there cited, and Story on partnership. 

Applying this rule, it becomes material to know th 
extent of the assets of Wilson, Sweeney Yh i Co. which wer 
received by Drakely, Sweency & Co., before any intelligibl 
decree can be pronounced. And if the amount prove inad- 
equate to indemnify the appellee, then he would be entitled 
to contribution from his co-partners who were solvent. 

The decree of the circuit court ought, therefore, to ly 
reversed, and the cause remanded, that the proper enquiry 
may be had, and the amount of said assets ascertained. 

The other judges concurred in the opinion of Browy, J. 


DecrEE REVERSED. 
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Wheeling, 


WILLIAM Sisk, By &c., vs. SHADRACK Hurst. 
January Term, 1865. 


It is sufficient answer to an action for malicious prosecution, that the defen- 
dant had probable or reasonable cause to infer that the plaintiff had committed 
the offense for which he was arrested. 

2, Where a party applies to a justice for a warrant for the arrest of another, and 
details to the justice the whole of the information he has derived from 
other persons as to the commission of an offense by the party whom he seeks 
to arrest, and the justice in the discharge of his duty, advises the issuing 
of the warrant against him, it is such matter for defense to an action for 
malicious prosecution as will prevent the recovery of damages by the party 
arrested. 


}. Nor is the party liable for damages when he has information which leads him, 
as a prudent man, to suspect or believe that the person alleged to have com- 
mitted an offense, was engaged with others in committing the same, or was 
incompany with those who did actually commit an offense. 


This was an action of trespass on the case, brought by 
Wiliam Sisk an infant who sued by George W. Sisk his next 
friend, in the county of Harrison. The suit was commenced 
in October, 1863, and was finally heard in the cireuit court 
at the June term, 1864. The plaintiff in his declaration 
averred that the defendant, Shadrack Hurst, had on the 29th 
day of September, 1863, gone before a justice of the county 
and falsely and maliciously charged, without probable or 
reasonable cause therefor, that the plaintiff together with one 
John Mills and others had assaulted and beaten the defend- 
wit with axe-helves, stones and other dangerous weapons, 
and had thereby procured without probable or reasonable 
cause, a warrant for the arrest of the plaintiff: and that upon 
a hearing for the supposed offense upon the warrant, the 
plaintiff was discharged from custody; whereby the plain- 
tiff alleged that he had sustained great damages. 
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On the trial of the cause the plaintiff gave evidence tend- 
ing to ove his acquittal before the justice, that he had no 
active connection with the assault on the defendant although 
he was in the crowd at Wilsonsburgh when it took place, that 
he was waiting at a blacksmith shop for work sent there by 
his father, and that there was not probable cause to charge 
him with the commission of the assault charged in the war- 
rant. 

The defendant introduced the justice to prove that hi 
issued the warrant on his application, and that he stated at 
the time of his making the application that he did not know 
of his own knowledge that the plaintiff was connected with 
the other parties in the commission of the offense, but that 
he had been told that he had been, and that he did not know 
whether under such circumstances the plaintiff ought to be 
embraced in the warrant, and that the justice replied that 
he saw no impropriety in embracing the plaintiff in the 
warrant; whereupon he was so embraced and the defendant 
made oath that the warrant was true; but the justice did not 
in terms advise that the plaintiff should be included therein. 
He also introduced one John G. Pultz who testified that 
John Mills had told the witness that the plaintiff had 
thrown a certain brickbat during the affray, that had been 
found the next day about fifty yards ata drain in the road, 
when the defendant passed from the place where the plain- 
tiff was standing when the affray occurred, which fact the 
witness had communicated to the defendant before he had 
applied for the warrant. 

Pultz further testified that in his opinion, the plaintiff 
could not have thrown the brickbat from the place where it 
was stated he stood to the place where it was seen by him 
the next morning, but he did not state that he had commu- 
nicated this latter fact to the defendant. He also proved by 
the said John Mills that the plaintiff was at the store when 
the assault was committed on the defendant but that the 
plaintiff had nothing to do with it. 

To the introduction of so much of the testimony of the 
justice as related to the conversation between himself and 
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the defendant prior te the issuing of the warrant, and the 
testimony of Pallz cone rning the statement made to him 
hy Jodn Mills an by ul r" peated to the defendant. the 
plaintiff objee : but th ‘ourt overruled the objections and 
nermitt dit to go to the jury. 

The defendant moved the court to instruct the jury as 
follows: 


Ist. 7) at Thi yu ] CO] idering the questi not malice, 


as well as probable cause, should consider the information 


ven on oath by the « ndan » the justice, who issued 
the warrant, at the time of issuing ‘said warrant for the 
plaintiff's arrest, derived by the defendant from others; that 
it the jury are satisfied the defendant believed such infor- 
mation as he received from another person to be true, that 
there was probable cause for said defendant causing such 
warrant to issue, 

2nd. That if the jury believe from the evidence in this 


eause that the said defendant. under oath, detailed to the 


justice the whole of the information he had derived from 


another person as to the guilt of the plaintiff, Wm. Sisk, of 
the charge mentioned in said warrant, and that the defen- 
dant believed such information to be true, and such justice, 
as a conservator of the peace, in his opinion and in discharge 
of his duty as such justice, advised the issuing of the said 
warrant, the defendant is not lable in this action. 

ord, That if the jury believe from the evidence, the defen- 
dant JZurst had information which, as a prudent man, would 
lead him to suspect or believe that Wm. Sisk was engaged, 
With others, in the assault charged in the said warrant, and 
that said Sisk was in company with the other parties, who in 
lact did make the assault charged in the said warrant, given 
in evidence in this cause, that these facts and circumstances 
constitute probable cause for the issuing the said warrant, 
although it should afterwards appear that the said Wm. Nisk 
in fact used no violence against Hurst at that time, and the 
plaintiff in this suit cannot recover. 

The plaintiff excepted to the instructions. 

On application to this court for a supersedeas the plaintiff 
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by his attorney assigned for error the matter set forth in the 
bills of exceptions, and also the fact that judgment had been 
rendered against the plaintiff personally, alleging that it 
should have been against his prochein ami. 


B. Wilson for the plaintiff in error. 


BerkKsutRe, President. 

The errors assigned and complained of by the plaintiff in 
error, are that the court below improperly admitted the evi- 
dence of the witnesses, Shvitlesworth and Pultz, introduced 
by the defendant in error, mentioned in the two bills of 
exception taken by the plaintiff in error, and likewise in 
giving the instructions asked for by the defendant in error 
mentioned in the 2nd of said bills of exception. 

We are of opinion, that it was eompetent for the defend- 
ant to introduce this testimony for the purpose of repelling 
the charge of malice on his part, in suing out the warrant 
referred to in the declaration and proceedings against the 
plaintiff in error; and that the circuit court committed no 
error in allowing the same to go to the jury, and conse- 
quently did not err in giving the instructions asked by the 
defendant in error. 

The judgment therefore must be affirmed. 


JUDGMENT AFFIRMED. 
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Hopps, Taytor & Co. vs. THE STEAMBOAT INTERCHANGE. 


January Term, 1865. 


}. Where a bill of sale is executed from one party to another, for a steamboat 
navigating the Ohio river, and delivery of posession accompanies the act 
thereby rendering the sale complete, there is no such right of ownership or 
title in the vendor as would authorize a creditor of the vendor, to attach the 
boat under the 5th* section of chap. 151 of the Code of Virginia, for money 
due on an account of materials furnished in building and equipping said boat. 

2. The act of registration passed by the Congress of the United States, July 20th, 
1850, 9 vol. U. S. statutes at large, page 440; which provitles for the registry 

of bills of sale executed for vessels belonging to the United States, does not 

apply to persons having actual notice of the sale; and possession and use of 

a chattel is notice of ownership in the possessor. 


The doctrine relative to sales of chattels, decided in Chapman vs, Campbell 
13 Grattan 109, reaffirmed. 


On the 29th day of May, 1855, Hobbs, Taylor & Co., of the 
city of Wheeling, sued out of the clerk’s office of the circuit 
court of Ohio county an attachment against the steamboat 
“ Interchange”’ then navigating the Ohio river, under the 5th 
section of chapter 151 of the code of Virginia: alleging 
that they had just cause of action against the owners of said 
boat for the sum of 4,396 dollars and 80 cents, with interest 
and costs of protest. The attachment was duly levied on 
the same day, but the boat was released from the custody of 
the sheriff by Andrew Wilson who executed a bond accord- 
ing to law. 

The plaintiffs filed with their declaration a bill of partic- 
lars as follows: “The owners of the steamboat Interchange 


*The 5th section provides that, when any person has instituted suit against the 
commander of any steamboat or other vessel, &c., or against the owner of any 
such vessel, of any raft or river craft navigating the Ohio river, &c., for materials, 
supplies or labor furnished or bestowed in the building, repairing, equipping, 
navigating or attending upon the same, &c., he may forthwith sue out of the clerk’s 
office an attachment against the defendant's estate, or against the vessel, raft or 
river craft, of which he is the owner or commander with all her tackel, apparel 
and furniture. 


VoL. 1. 8 
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“to Hobbs, Taylor & Co., Dr., 1854, Nov. 25, to furnishing 
‘* materials, making, building and putting into the steam- 
**boat Interchange, the machinery and steam-engine for pro- 
** pelling said boat by steam, 4,896 dollars and 80 cents.” 

At the term of the circuit court held for Ohio county i: 
June, 1856, on motion of John Fink and Andrew Wilson the 
were permitted to file their interpleader, stating that at th 
time of the issuing and levying of the plaintiffs attachment 
against and upon said steamboat, they were sole owners of 
the same, cabin, hull, engines and all equipments belonging 
to the boat, and that the claim of the plaintiffs upon whic 
their attachment was founded was contracted by forme! 
owners thereof, of which owners neither of the petitioners 
were; and therefore they prayed that the boat and all th 
equipments might be discharg¢ d from the attachment. On 
the 11th day of July, 1856, the cause was tried by the court. 
the parties waiving a trial by jury, and judgment was 
entered for the petitioners and costs were awarded them 
against the plaintitts. 

During the trial it was proven that the boat was built by 
the (eniral Ohio railroad company, a corporation resident ot 
the State of Ohio > that the engines had been built, and plac (| 
in the boat by the plaintiffs, and the hull was built by the 
defendants; that it Was used by the Baltimore and Ohio R. ht. Co, 
and the Central Ohio railroad company for the mutual inter- 
change and transportation of freight and passengers from 
Bemvood on the east bank of the Ohio river to the depot of 
the Central railroad company at Bellair on the west bank; 
that soon after the boat was built, and on the 15th day of 
January, 1855, the Central Ohio railroad company sold to the 
defendants, Fink and Wilson, the boat and its equipment: 
for the sum of 16,500 dollars, and made a bill of sale for th 
same signed by J. H. Sullivan its president, which was duly 
acknowledged before A. J. Pannell surveyor of customs at 
Wheeling; that at the time of the execution of the bill of 
sale the Ohio company and the defendants entered into an 
agreement, whereby the said defendants agreed to pay in 
six, twelve and eighteen months after date with interest from 
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date. such Sul as should be usc rtained to be the cost ot said 


boat, by James S. Wheat who was chosen a mutual referee 
for the purpose; that the notes executed to said defendants 
for work and materials furnished should be delivered up as 
part payment of the purchase money; that any bills and law- 
ful claims against said boat for furnishing and equipping the 
me should, when paid Dy said detend: nts, be credited To 
them, also in part paymeut; that said defendants would 
transport all passengers, freights and mails across the Ohio 
river, at the points before designated, when required to do 
an by either of the railroad companies, heretofore mentioned, 
and that defendants should have the right to charge and 
‘ollect from all passengers between Bellair and Wheeling 
or Voundsrille a sum not exceeding twenty-five cents each, 
and certain amounts per ton for all freights transported or 
to be transported over the Central Olio railroad trom Bell- 
ar to several points sper ific lly designated. In considera- 
tion whereof, the Central Ohio company guaranteed to the 
defendants the receipt in cross of the sum of 75 dollars per 


day for the period of three years, Sundays excluded. There 


was a further provision that the Ohi company could at any 


time annul and terminate the agreement by paying to the 
defendants the cost of the boat and they were to retain the 


earnings to the day of such repurchase. 


It was further proven that upon the execution of the bill 
of sale and agreement, the defendants took possession of 
the boat and so held it until the levying of the attachment, 
on the 29th of May, 1855. The plaintiffs established the 
justness of their claim, by nine certain notes of the Central 
Ohio company, signed by the president, and that said notes 
were given on account of the building and construction of 
the engines of said boat: it was also proven that the defen- 
dants Fink and Wilson knew that the plaintiffs had built the 
engines and that the Ohio company was indebted to them on 
that account at the date of contract. 


To the finding of the court on the foregoing facts the 
plaintiffs excepted, and applied to the district court of the 
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tenth district, for a writ of error, which was granted; and 
by operation of law the case was removed to this court. 


J.S. Wheat and Daniel Peck for the plaintiffs in error, 
Z. Jacob and M. C. Good for the detendants in error. 


Harrison J., delivered the opinion of the court. 

On the 29th day of May, 1855, the plaintiffs in error sued 
out of the clerk’s office of the circuit court of Ohio county, 
an attachment against “the owners of the steamboat Jnter- 
change, a vessel navigating the Ohio river,” for money owing 
from such owners to the plaintiffs. 

The attachment was levied on the boat then in possession 
of the defendants in error, who claimed to be the owners ot 
the boat, and they executed bond with security and released 
the boat from the custody of the sheriff. On the 18th of 
May, 1856, the defendants in error appeared in the circuit 
court and filed their petition, stating that they were the 
owners of the boat. On the 1ith day of July, 1859, the 
parties appeared by their attorneys, and by their consent the 
court proceeded to try the cause in lieu of a jury; the court 
having heard the evidence, rendered judgment for the 
defendants and dismissed the attachment. The plaintiffs 
took a bill of exceptions to the opinion of the court, in 
which the facts proved on the trial are certified. 

It appears that in the year 1854, the boat was built for the 
Central Ohio railroad company, a corporation of the State ot 
Ohio, under an arrangement between that company and the 
Baltimore and Ohio railroad company, by which the boat was 
to be used in transferring freight and passengers across th 
Ohio river between Benwood in Virginia and Bellair in Ohio. 
The hull of the boat was constructed by the defendants for 
the Ohio company, and the engines and other machinery 
were made and put on board the boat by the plaintiffs for 
the Ohio company; the boat was built at Wheeling. For the 
engines and other machinery, the Ohio company became 
indebted to the plaintiffs in the sum of money for which the 
attachmentissued. After the boat was finished and equipped 





COURT OF APPEALS OF WEST VIRGINIA, 


Jan’y Term, Hobbs, et. al. vs. Interchange. 


for the service for which it was built, the OA/so railroad 
company on the 15th of January, 1855, sold and delivered 
the boat to the defendants, and executed to them a bill of 
sale in the following words: 

“This deed, made the 15th day of January, in the year 
1855, between the Central Ohio railroad company, party of 
the first part, and John Fink and Andrew Wilson, parties of 
the second part: witnesseth, that the said party ot the first 


part in consideration of the sum of 16,500 dollars to it paid 


by said parties of the second part, the receipt whereof is 
hereby acknowledged, hereby grant unto said parties of the 
second part the steamboat Interchang ‘ her cabin, hull, 
engines, furniture and equipments, as she now is in the Ohio 
river, at the railroad landing at Bellair, in Belmont county, 
in the State of Ohio. 

In testimony whereof said Central Ohio railroad company 
hath hereto caused its corporate seal to be affixed, and signed 
by John H. Sullivan, its president, the day and year above 
written. J. H. Sutnivan, President, 

Central Ohio railroad company, [seal. ] 


And at the same time the parties entered into an agree- 
ment in these words: 

‘* Memo. of an agreement made and entered into this 15th 
day of January, 1855, at Bellair, in Belmont county, in the 
State of Ohio, between the Central Ohio railroad company by 
John H. Sullwan and S. R. Hosmer, a committee duly 
appointed and authorized by the board of directors of said 
company of the first part, and John Fink and Andrew Wilson, 
of Ohio county and State of Virginia, of the other part. 

“The said Central Olio railroad company, by the committee 
before named, has this day sold and conveyed unto the said 
John Fink and Andrew Wilson the steamboat ealled the 
Inte rchange, her engines, furniture, tackle and equipment, as 
she now lies in the Odio river, at the landing of Bellair, 
Belmont county, Odio. In consideration whereof the said 
Fin c and Wilson agree to pay to said railroad company, in 
three instalments, payable, six, twelve and eighteen months 





62 COURT OF APPEALS OF WEST VIRGINIA. 


Jan’y Term, Hobbs, et. al., vs. Interchange. 1865, 


after date, with interest from this date, such sum as shall ly 
ascertained and awarded to be the cost of said boat to said 
company, by James S. Wheat, the referee mutually chosen 
by said parties, said cost to be the aggregate of the bill 
incurred by said company tor the building, equipping, and 
fitting out and furnishing said boat as she now lies, and the 
said Fink and Wilson to have the benefit of any credits on 
time given to said company for any part of said bills: it 
being agreed by said #’ink and Wilson that if the nett profits 
of said boat shall be realized faster than the said payments 
shall mature, as hereinbetore provided, that then the amount 
of such profits shall be applied as received to the liquidation 
is also further understood and agreed that the notes of said 
railroad company, made and delivered to said Fink and 
Wilson for account of their work and materials on said boat, 


of said payments of the purchase money of said boat. It 


shall be delivered up to said company as part of the purchas 
money thereof; and that any claims and debts that hay 
lawfully accrued against the said boat, either for building, 
equipping, furnishing or running thereof, when satistied o1 
paid by said Fink and Wilson, shall be credited to them as 
payments on the purchase money of said boat. In consid: 
eration of the guarantee hereinafter given on the part of th 
said Central Ohw railroad compaiy, they, the said Fink and 
Wilson, agree to transport across the Odio river between 
Bellair and Benwrood, Bellair and the city of Wheeling, 01 
Bellair and Moendaville or Klizabethtown, as may bi 
required by the officers or agents of said railroad company, 
so far as the capacity of said boat or the state of the nayiga- 
tion of the QOfio river shall permit, for the space of thre: 
years from the date of this agreement, all freight, passengers, 
baggage and mails of the United States, which shall b 
delivered on the western bank of the Qh/io river from th 
Central Ohio railroad, or shall be delivered or received on the 
eastern bank af the O/vo river, at either of the points befor 
mentioned, to be earried or transported on said Ci ntral Ohi 
railroad, said freight, passengers, baggage and mails to b 


at all times carried safely and expeditiously, and haying th 
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priority and preference over any and all other business that 


nav be offered to said boat. 


“In consideration whic reot the said ( entral Ohio railroad 


company agrees that said Fink and Wilson, for each and 


every ton of freight loaded on said boat transported across 
the Ohio river and unloaded from said boat, shall charge, 
claim and receive from the consignees not exceeding the 
fyullowing rates, viz: Betwe Bellair and Benwood, fifty 


cents: between Bellair a hat is called Eoff’s landing 
in the city of Wheeling, seventy-five cent 


CTS 5 bye rween Bella 
and Klizate thtown or Moundsvill , one dollar; or between any 
two pomts from V eling to Moune le, dir ctly aeross the 
Ohio river, fifty co the sal ‘harges for transporting 
said freight to be colle Lj all eases from the owner o1 
consignee thereof, unless otherwise specially agreed, to be 
paid upon deliv: ry’ The same » he charged for 
all freight delivered on board said boat and dischar@ed from 


itin the Gars In Wineh it may 


‘shall thereatter 
be transported, the v ing included of 
charged: empty ca | ) ‘Ahsport e of chare@e, Lt 
consideration of 1 


said Bink and W7/ 


gage and mails fr 


mentions d. the 


issengers, bag- 


ntral Ohio railroad 
Company free ot ehargee, ru boat for that pur- 
pose at all times ac ‘as Ol 
the said railroad CUn- 
nection ther with as } 
and Wilson shall hay trom 
each passenger between Bellair and tl ity of Wheeliig 
or Mowunedsrill , # sun iol exceedu ge tv uty-five , fol 


] - ge -~ 
the transportation Or Saidl passenger and Hae ive 


‘In consideration whereof, the said (vntyal Ohio railroad 


company euarant Gs TO said Fil and W/ i the receipt ot 
the FTOSS Suni ot sev ntv-five dollars per diem ape hh ah 
average for each year, excluding Sundays and such days as 
said boat shall not 1 ake he revular trips from any Cause, 
fo enure, accrue or he received to or by the said Fink anc 


Wilson, from freight to be oftered or loaded on said boat at 
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the rates before mentioned, which may be destined for oy 
have been transported over the Central Ohio railroad. The 
deficit of said guarantee to be ascertained at the end of eac! 
year and paid to said Fink and Wéilson, by said Central Ohi 
railroad company. It being the meaning and intention of 
the parties hereto, that there shall be offered to said boat 
freight to and from said Central Ohio railroad, to an amount 
sufficient, at the rates before mentioned, to secure to the 
owners thereof, the daily average gross sum of seventy-tiv: 
dollars for each year, excepting from computation Sundays 
and such days as said boat shall not make her regular trips; 
the said rates of charge to be collected by said Fink and 
Wilson, from the owners and consignees of said freight, at 
their own risks as is done by other common carriers. It is 
understood and agreed that the said Central Ohio railroa( 
company may at any time annul and terminate this agree- 
ment, upon the payment to Fink and Wéison of the cost of 
said steamboat, as ascertained under this agreement, reser- 
ving to them the earnings of said boat and the advantage 
of the said guarantee, computed to the day of said re-pur 
chase, in which event the said Fink and Wilson, shall, by 
proper bill of sale duly acknowledged, re-convey the said 
steamboat to the said Central Ohio railroad company, free 
trom any lien or encumbrance. Witness the following sig- 
natures, the day and year first hereinbefore written. 

J. H. SULLIVAN, 

S. R. Hosmer, 

Central Ohio Railroad Company. 
Joun FINK, 
ANDREW WILSON.” 
The sale bill was acknowledged before the surveyor oi 

the port of Wheeling, by the President of the railroad coii- 
pany, the day of its date, and the surveyor endorsed on thi 
bill the acknowledgement thereof. It does not expressly 
appear to have been recorded. That at the time of th 
issuing and levying the attachment, the boat was in the 
possession of the defendants, under their contract of pur 
chase; that the Ohio railroad company was indebted to the 
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plaintitts the sum of 4,396 dollars and 80 cents at the time 
the attachment issued, and was also indebted to the defen- 
dants for the construction of the hull of the boat. At the 
time the defendants purchased the boat, they knew the 
plaintitts had so built the engines for the boat and that the 
Ohio company was indebted to the plaintiths on that account, 
and that debt was one of the debts mentioned in the agree- 
ment. Upon this state of facts, this court is required to 
determine, whether the judgment of the circuit court shall 
be attirmed or reversed. 

The plaintitts in error insist In theira signment of errors, 
that the defendants #’nk and Wilson had not the absolute 
right of property in the boat; that the bill of sale and 
agreement amount only to a conditional sale; and in the 
argument of the cause the attorney for the plaintiffs sug- 
gests, that the sale bill and agreement constitute a mortgage, 
only, by the Ohio ¢ ynpany, TO secure all the debts incurred 
by it in building, equipping and fitting the boat for service; 
and that the debts due the plaintiffs and defendants, were 
secured by the morveage and CONS. uently the boat Was 
liable to be taken under the attachment and sold for their 
debts. 

The plaintiffs further insist hat the bill of sale is not 
valid, because it has not been recorded i } ic offi ec of the 
collector of eustoms at Wheeling, and not being recorded 
as required by the act of Congress passed th 20, 1850, 
found in Brightly’s digest 833, and 9 vol. laws U.S. statutes 
at large, 440, is not admissible and competent evidence to 
prove title to the boat in the defendants; that the want of 
registration of the bill of sale of the boat as required by 
that act, left the right of property in the Ohio company, and 
the boat liable to be taken under the attachment. 

The cause has been ably argued in this court, and with 
the aid of that argument and the authoritie bearing on the 
questions discussed, to which I have had access, my opinion 
formed on careful and deliberate consideration of the sub- 
ject is, that the judgment of the circuit court ought to be 
afirmed; and in obedience to the mandate of our state con- 

VoL. I. ) 
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stitution, I proceed to give a brief and concise statement of 
my reasons for affirming the judgment. 

If the contract for the sale of the boat divested the right 
of property out of the railrcad company, and vested it in 
the defendants, and the defendants were debtors for the boat 
to the railroad company, the plaintiffs misconceived their 
remedy for the recovery of their debt; they should have 
taken out their attachment, summoned the defendants as 
garnishees, and subjected the debt owing by them to the 
Ohio company, to the plaintiff’s demand. 

The most satisfactory definition of a consummated con- 
tract for the sale of a personal chattel will be seen in 13 
Grattan, page 109, Chapman vs. Campbell; it is “wher 
there is a contract for an immediate sale of a chattel, and 
nothing remains to be done by the vendor, as between him 
and the vendee, the vendor immediately acquires a property 
in the price, and the vendee a property in the goods, and 
then all the consequences resulting from the vesting of th 
property follows, one of which is, if it be destroved, the loss 

son the vendee.”’ 

‘ase the cireuit court certifies that it was proved 
that on the 15th day of January, 1855, the Ohio com pani) 
sold and delivered the boat to the defendants, who promised 
to pay therefor 16,500 dollars in instalments, and that th 
defendauts were in possession of the boat from the time o! 
the contract, to the time of the levy of the attachment. 

| regard the bill of sale and the agreement as constituting 
the whole contract of sale; that these two documents estab- 
lish the absolute sale of the boat to the defendants, the pric: 
to be paid, and time, manner and means of payment, aid 
nothing remained to be done by the Ohio company to pertec! 
the contract and vest the title in the defendants. 


Suppose the boat had been consumed by fire, or lost by 


flood, the day after the agreement was made, whose los 
would it have been? Surely not the Ohio company’s; 1 
would have been the loss of the defendants; and according 
to the case of Chapman rs. Campbell, above cited, this is th 
test of ownership. 
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When the boat was delivered to the defendants, under the 
agreement, nothing remained in the vendor of ownership, 
either absolute or contingent, except the right reserved to 
rescind the contract; this has not been done. 

Could the Oto company have maintained an action of 
detinue against the defendants, for the recovery of the boat, 
before it elected to rescind the contract? 1] apprehend not: 
see 8 Leigh, 134. Nothing remained in the company after 
the date of the contract, that could be attached under this 
attachment. The boat was not the property of the Ohio 
company and liable to the plaintiff's attachment, unless the 
act of Congress of 1850 regulating the registry of steam- 
boats navigating the O//o river rendered invalid the sale of 
the boat, notwithstanding the possession of the boat was 
taken by the purchasers under the contract of sale. Lam of 
opinion it did not: and it was not so intended by Congress, 
The act expressly provid 3 that ho bill of sale of any vessel] 
of the United States, shall be valid against any persons not 
having actual notice thereof, unless registered in the manner 
stated in the act. In this case, the defendants, from the 
time of the contract of purchase to the time the boat was 
l-vied on, were in continued actual possession of the boat, 
under their purchase ; and such actual possession was notice, 
to all persons, of the neht by which they held possession : 
? Tucker’s Com. 4388-39. The registry act does not apply 
where Possession of the goods is taken by the vendee: see 
(lurk vs. Ward, 12 Grat. 440, 13 Grat. 630, where the regis- 
trv acts are considered. 

The plaintiffs having notice of the bill of sale, arising 
from the possession of the boat, registry of the bill was not 
necessary to give them a valid title: //ozey vs. Buchanan, 16 


Peter's Rep. 215. The leading object of the registry act, is 


to avoid the injurious consequences of permitting the right 


! property to be in one when actual possession is in 
another, 

li Was earnestly insisted by the attorney s for the plaintiffs, 
that the transactions between the Ohio company and the 
defendants, show the contract between them to be a mort- 
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gage, and not an absolute sale. Suppose it be a mortgage, 
drawn up in due technical form, by which the legal title to 
the boat would be in the defendants, and the right of 
redemption in the Ohio company, can the plaintiffs, in the 
form of proceeding they have elected to pursue at law, 
obtain a judgment, or order, to sell the equity of redemption 
of the Ohio company? We know the court of appeals of 
Virginia has determined that an equity of redemption in 
personal estate cannot be sold under a fi-fa. 

My opinion is, that the only remedy of the plaintiffs for 
the collection of their debt, under the facts and cirecum- 
stances disclosed in the record, was by a bill in chancery 
against these parties; treating the Ohio company as non- 
resident debtors and the defendants as resident debtors to 
that company; or by attachment at law against the company, 
and summoning the defendants as garnishees, if they were 
indebted to the company. 

If the transaction be a mortgage, how could a court of 
law, in this form of proceeding, convene all the creditors 
whose debts were incurred by the company in building, 
equipping, fitting out and furnishing the boat, as stated in 
the agreement? 

Our statutes authorizing attachments at law do not direct 
how such convention of creditors can be effected; the law 
courts have no such powers; but in a court of equity the 
proceeding in such cases is familiar. 


The judgment of the circuit court was affirmed with costs 
to defendants. 
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AV heeling, 
Tue Excuanece Bank or Virarnta, vs. Cookman, et. al. 
(Absent, Harrison, J,*) 


January Term, 1865. 


Where a special contract to pay money, is at variance with a general custom 
and the previous mode of dealing between the parties, the special contract 
must prevail. 

. A general custom and usage, which is acquiesced in by a party, allowing him 
to pay his indebtedness to a bank by depositing to the credit thereof, money 
for the purpose in any one of several banks, but the indebtedness is not to be 
discharged until notice of the deposit is given to the bank where the indebt- 
edness exists, is defeated by a special contract to pay in a particular bank so 


° 


far as notice being required of the deposit in the particular bank; it being 
by the special contract made the agent of the creditor to receive the amount 
of the indebtedness. 


3. And it is immaterial whether or not the deposit was made at or before the 
maturity of the note upon which the indebtedness is based. 


On the 18th day of June, 1856, Parker B. Cookman made 
his certain note in writing promising to pay in one hundred 
and twenty days after date, to the order of Samuel EF. Cook- 
man two thousand dollars, negotiable and payable at the office 
of discount and deposit of the Exchange Bank of Virginia at 
Weston. The note was endorsed by Samuel EF. Cookman, 
William M. Cookman and Jesse M. Post, and was discounted 
inthe usual manner by the Bank at Weston. 

On the 17th day of October, 1856, the said Parker B. 
Cookman paid, to the credit of the Exchange Bank at Weston, 
three thousand dollars, into the Lancaster bank in the city of 
Lancaster in the state of Pennsylvania; no notice of this pay- 
ment was given to the Hxchange Bank at Weston until 
December 4, 1856. 


_ *He was engaged in the case in the court below; and Judge Polsley, ofthe vir 
circuit, was called to the bench under the 10 sec. of Art. VI of the constitution. 
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The Lancaster bank failed and became insolvent on the 
17th day of November, 1856. The notice of the deposit of 
the three thousand dollars, on the 17th day of October, was, 
by letter from the cashier of the Lancaster bank to R. J. 
MeCandlish, cashier of the bank at Weston, delivered to 
him on the 4th day of December, 1856, by the said Parker 
B. Cookman, who then claimed the payment into the Lancas- 
ter bank on the 17th day of October, to the credit of the 
bank at Weston, as a discharge of the note for two thousand 
dollars, and he refused to pay anything further in satisfae- 
tion of the same. Suit was therefore brought against said 
Parker B. Cookman and his endorsers. 

On the trial of the cause in the cireuit court of Lewis 
county, the defendants pleaded payment, notice of set offand 
nil debet. The plaintiff gave the note in evidence; thereupon 
the defendants gave evidence tending to prove that in the 
latter part of September, 1856, and prior to the time when 
the said note became due, that the plaintiff agreed with the 
said Parker B. Cookman, that he might make payment 
of the amount of the said note by a deposit of the amount 
thereof in the Lancaster bank in the city of Lancaster, state 
of Pennsylvania, to the credit of the Exrchange Bank of Vir- 
ginia at Weston, and then defendant Parker B. Cookman 
proved that on the 17th day of October, 1856, he deposited 
in the said Lancaster bank, to the credit of the plaintiff, the 
sum of three thousand dollars. The plaintiff then gave evi- 
dence tending to prove that it was the custom and usage 
existing among the banks in that part of the state and the 
banks in the state of Pennsylvania, that where a deposit was 
made in one of those banks to the credit of the other, that 
the bank receiving such deposit for the credit of another 
bank, gave immediate notice thereof by mail in the form of 
a letter of advice, or furnished the depositor thereof a cer- 
tificate of such deposit if he so desired. That the Exchange 
Bank of Virginia at Weston did not receive notice of said 
deposit of the 17th of October, 1856, until the 4th day ot 
December, 1856, when a letter from the cashier of the 
Lancaster bank was brought to the cashier of the Exchange 
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Bank at Weston, by defendant, P. B. Cookman, which letter 


hore date on the 29t! ay of November, 1856: that it 
required about three days to transmit a letter from Lancaster 


city to Weston, Virginia, by the usual course of mails in the 


vear 1856. The pl untiff also rave e\ idence that the Lancas- 


t 
t 
} 
I 


ter bank failed and became insolvent and una 
its debts on the 17th of November, 1856, and had so eon- 


yle to pay 


tinued to the time of the trial, and that no part of the sum 
so deposited had been paid by the said bank or any per- 
son; that the said Parker B. Cookman had, since the year 
1852. at divers times, borrowed from the plaintiff and 
became indebted therefor by his negotiable notes, various 
sums of money, and that he had made payment of the same 
by deposits in the Baltimore banks, and sundry banks in the 
State of Pennsylvania, according to astatement filed with the 
evidence, and that the Erchange Bank of Virginia, at Weslon, 
gave credit to said Cookman for said deposits when notice 
thereof was received by it. The plaintiff further gave 
evidence tending to prove that in all its dealings and trans- 
actions with defendant Parker B. Cookman, credit never was 
given him on his indebtedness until notice was received 
from the office of the bank where he had made a deposit to 
the credit of the Hxrchange Bank of Virginia, at Weston, or 
upon delivery to said Hrchange Bank of a certiticate of such 
deposit, and that said Cookman acquiesced in that mode of 
having credit given him on his indebtedness in said Erchang 
Bank. That on the 26th day of November, 1856, defendant 
Parker B. Cookman called at the banking house of the 
plaintiff in Weston and enquired of the cashier if he had 
received any notice of the deposit in the Lancaster bank on 
the 17th of October, and received an answer that no such 
notice had been given; and that all deposits made in the 
Lancaster bank prior to the one made on the 17th of Octo- 
ber, 1856, by said Cookman, to the credit of the Exchange 
Bank of Virginia, at Weston, were promptly announced by 
mail to said Exchange Bank. And that it was the habit of 
said Cookman, anticipating the maturity of his notes, to leave 
in said Exchange Bank at Weston, waivers of protest, demand 
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and notice of non-payment, to operate until said Hrchange 
Bank would receive notice from the bank receiving deposits 
made therein by said Cookman, to the credit of said Exchange 
Bank. 

After the evidence tending to prove the facts before stated, 
the plaintiff moved to instruct the jury, in four separate 
motions which, though varying in form, were substantially 
the same in effect. The instruction asked for by the plain- 
tiff and which was refused, as were all the others, and which 
constituted the plaintiff's 4th bill of exceptions, contains 
essentially, all the points raised in the case, and will be 
found in the opinion of the judge who delivered the opinion 
of the court. The jury found a verdict for the defendants, 
and judgment was entered thereon. 

The plaintiff applied to this court for a writ of error and 
supersedeas, which was granted. 


Lamb and Paull tor plaintiff in error. 


eck and Edmiston for defendants in error. 


Posey, J. 

This was an action of debt brought on a negotiable note 
for 2,000 dollars, dated June 18th, 1856, payable one hun- 
dred and twenty days after its date, at the office of the 
Exchange bank of Virginia, at Weston, drawn by Parker 
B. Cookman and endorsed by the defendants. To which 
action the defendants plcaded payment and nil debet. 

At the trial of the cause, after the plaintiff had given the 
note in evidence, the defendants gave evidence tending to 
prove that in the latter part of September, 1856, the plaintiff 
agreed with the defendant, Parker B. Cookman, that he 
might make payment of the said note by a deposit of the 
amount thereof in the Lancaster bank, in the city of Lan- 
caster, in the State of Pennsylvania, to the credit of the 
plaintiff; and proved that the said defendant did on the 17th 
day of October, 1856, deposit 3,000 dollars in the said 
Lancaster bank to the credit of plaintiff. Thereupon the 
plaintiff gave evidence tending to prove that it was the 
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established custom between the Exchange bank and its 
dealers, and particularly with the defendant, Parker B. 
Cookman, that the dealer might deposit funds in any one of 
several banks in Pennsylvania or Maryland to the credit of 
the plaintiff; and for the plaintiff on receipt of notice of 
such deposit to credit the same to the deal r; or, as stated 
negatively in the bill of exceptions; that it was the custom 
and usage of the plaintitt not to vive the eredit until notice 
of such deposit was received, and that the defendant, 
Parker B. Cookman, had notice of and had long acquiesced 
in that mode of having credit given to him on his indebted- 
ness to the plaintiff. Th plaintiff also proved, that the 
notice of the deposit of the 3,000 dollars was not given 
until more than a month after it was made, and that the 
Lancaster bank at the time of the deposit, and for a month 
after was good and solvent, but that it failed and became 
insolvent before the plaintiff received the notice of the 
deposit. 

After evidence had been given tending to prove the facts 
aforesaid, the plaintiff moved the court to instruct the jury, 
“That if they believe from the evidence that the defendant, 


Parker B. Cookman, commenced dealing with the Exchange 


vank, at Weston, by borrowing money therefrom and 
executing his notes payable therein in the year 1852, and 
continuing so to do to September, 1856, and to make pay- 
ments of his indebtedness by deposits of money in the 
Lancaster bank and other banks in Pennsylvania, to the 
credit of the Exchange bank, at Weston, and that it was the 
custom of the Lancaster bank to give prompt notice of such 
deposits to the plaintiff, and that the defendant, Parker B. 
Cookman, did not receive credits on his indebtedness to said 
Exchange bank for such deposits until the Exchange bank 
received notice of such deposits, and that it was not the 
custom of the Exchange bank, at Weston, to give him 
credit for such deposits until notice thereof was received: 
and that the Lancaster bank failed and became insolvent on 
the 17th day of November, 1856, and has so continued, and 
that the plaintiff did not receive notice of the deposit so 
Vou. I. 10 
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made on the 17th day of October, 1856, by said Cookman 
until the 4th day of December, 1856; that then the said 
deposit of the 17th of October, 1856, in the said Lancaster 
bank to the credit of the Exchange bank, at Weston, should 
not be regarded by the jury as a payment of the debt in the 
declaration mentioned, or as a set off against the same.” 

There were three other instructions asked by the plaintiff, 
but all of them, though differing in form, were in substance 
and effect the same as the foregoing, all of which the court 
refused to give, and to which refusal the plaintiff filed four 
several bills of exceptions; the fourth of which in the words 
of instruction as above quoted, embrace substantially all the 
points raised in the others, or any of them. 

The attorneys for the plaintiff in error contend, * First, 
That the established custom of the banks and the previous 
transactions of the parties for at least four years, and the 
established custom of dealing between them particularly, 
the fact that the plaintiff never gave credit to the defendant 
under similar circumstances with the present, until notice 
was received that the deposit had been made, and that he 
acquiesced in that mode of having credit given to him on 
his indebtedness to the plaintiff, constitutes a substantive 
part of the agreement in the present case, to the benefits of 
which the plaintiff is entitled. 

“Secondly, That what is claimed as a payment by the 
defendant was made without authority of the plaintiff, 
before the maturity of the note.” 

It may be proper to remark here, in order to exclude a 
conclusion, that no similar circumstance is shown to have 
ever occurred between the parties. 

The debt in controversy was contracted on the 18th day 
of June, 1856, and it is apparent, on the face of the record, 
that tivo several agreements were made by the parties as to 
the place of payment. The first one was at the time the 
debt was credited; of which the note itself is evidence: and 
by its terms the payment was to be made at the office of 
the plaintiff, in Weston; or, if the custom constituted 4 
substantive part of the agreement, at either of the several 
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banks in the State of Pennsylvania, or in Baltimore, at the 
option of the defendant. The second contract, as to the 
place of payment, was made in September, about 90 days after 
the former; by which it was agreed, as set out in the first 
bill of exceptions, that the defendant might make payment 
of said note by a deposit of the amount thereof in the 
Lancaster bank, to the credit of the plaintiff. Supposing 
the custom as proved, to be good, to which of the two con- 
tracts does it attach ?—to the original, when the debt was 
negotiated, or to the subsequent one ? 

In substance the custom was, “That the dealer might 
deposit funds in any one of several banks, at his option, to 
the credit of the plaintiff, and that the plaintiff on receiving 
notice of such deposit should credit the same to the dealer.” 
This was the general custom between the Exchange bank 
and its dealers, and particularly with the defendant, Parker 
B. Cookman, and always attached as soon as the debt was 
created; and if a good custom, became a substantive part of 
the contract—as much so as if it had been incorporated in 
it, or endorsed on the note. With such endorsement on 
the note, or under such general custom, a deposit in any one 
of the several banks referred to, of the amount of the note 
to the credit of the plaintiff, with reasonable notice thereof, 
would have constituted a good payment. In other words, 
the custom gave the defendant the right of election as to the 
depository, but imposed on him the duty of giving reasona- 
ble notice thereof to the plaintiff before he was entitled to 
eredit. Without such reciprocity the custom would evi- 
dently not be good. 

Under the supposed contract, made in September, the 
defendant had no such election,—the right to pay, at any 
other place than the office of the plaintiff, was expressly 
limited to the particular bank designated in the agreement. 
This was inconsistent with, and repugnant to the custom.— 
If therefore the custom was a substantive part of either 
agreement, it must have been the original and not the after 
contract; and being a substantive part of the former, the 
latter notwithstanding its phraseology, must be presumed to 





76 COURT OF APPEALS OF WEST VIRGINIA. 


Jan’y Term, 


1865. 


Exchange Bank vs. Cookman. 


have been made at the instance, and for the benefit of the 
plaintiff; because it was manifestly to the prejudice of the 
defendants,—they could not possibly derive any advantage 
from it; but on the contrary, by assenting to it they surren- 
dered their previous customary right to deposit in any one of 
several banks—the Lancaster bank inclusive, and agreed to 
be limited to the latter. 

This view of the question, without controverting the 
arguments, or the authorities cited by the attorneys for the 
plaintiff in error, puts the custom out of the case,—if the 
latter contract is supposed to be proved; and the verdict of 
the jury is conclusive on that point. The special agreement 
having superceded the original, and being inconsistent with 
the custom, must be interpreted like any other contract, by 
the ordinary and well established rules of law, independent 
of any usage or custom. 

That agreement was, “That the defendant might make 
payment by a deposit of the amount of the note in the 
Lancaster bank to the credit of the plaintiff.” 

And the proof is, that on the [7th of October, before the 
note was due, the defendant did deposit in said bank the 
sum of 3,000 dollars to the plaintiff’s credit; but that notice 
was not given to the plaintiff of the deposit until more than 
a month afterwards, and that said bank was solvent at the 
time the deposit was made, but had failed before the notice 
was given, 

Was it the duty of the defendant, under the special con- 
tract, to give the plaintiff notice of the payment or deposit? 
this is the only remaining question. 

Under the custom it was clearly so; and it was reasonable 
that such notice should be given: because the defendant 
had the option of selecting any one of several depositories; 
but by the special contract a particular depository was 
appointed by the plaintiff: and by authorizing the defen- 
dant to make payment} in the Lancaster bank, it was, if not 
expressly, certainly by implication, constituted the agent of 
the plaintiff to receive the money, and was in no respect the 
agent of the defendant. It was, as if the plaintiff had 
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drawn an order or draft on the defendant directing him 
to pay the amount to the Lancaster bank. The payment of 
the draft on presentation, would have been a complete 
satisfaction and discharge of the debt. It is true that the 
special contract was not in writing, but if proved that does 
not effect its validity. It was a verbal authority or direction 
to pay to the Lancaster bank: and payment was made 
literally according to the direction—to the satisfaction of 
the agent—which is as conclusive as if it had been made to 
the creditor in person. Payment “is the fulfilment of a 
promise; and it must be made to the creditor himself, or his 
assigns, or to some person authorized by him to receive it, either 
expressly or by impli ation, and when properly made dis- 
charges the debtor from his obligation.” Bouvier’s Law 
Dict., vol. 2, page 303. 

That the Lancaster bank was authorized by the plaintiff 
to receive payment, is settled by the decision in the case of 
Kyles vs. Ellis, 4 Bing. 112-13—13 Com. Law Reports 365. 
The case is directly in point, and is conclus ive as well of the 
question of agency as of notice. In that case, as in this, 
the depository failed after the payment was made. Notice 
of the payment Was duly sent to the ereditor, but the court 
in its decision did not even allude to the notice, The point 
decided was, “ That the creditor, by directing the debtor to 
pay to the Maidstone bankers, made them his agents to 
receive the money and that the payme nt to them discharged 
the debt.” Payment to an agent is, in law, payment to the 
principal, and is, of course, notice to him of that fact.— 
l Leading Cases 499-500. 

No analogy, or similarity is perceived between this case 
and that of Harper vs. Paiton in 1 Leigh 806. In that case, 


in consideration of forbearance, it was agreed that Patton, 
the creditor, should send Harper's flour to his own commis- 
sion merchant to be sold, and that the nett proceeds should 
be applied to Harper’s credit. Patton accordingly sent the 
flour to the merchant with instructions to sell and remit 
him the proceeds. The merchant sold the flour and received 
the money, but failed, and without any fault of Patton the 
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proceeds were lost. It was held, by a majority of the court, 
that Harper must bear the loss. The case was decided upon 
its own circumstances, and settled no principle of law. The 
eminent reporter himself, was unable to extract any rule or 
principle from the opinion of the court, but after giving a 
synopsis of the facts says: “It was held that Harper must 
bear the loss.”’ It seems to have been the opinion of the 
court that the flour remained the property of Harper until 
it was sold—that then the proceeds were to be remitted to 
Patton, but that he wes not bound to give the credit until 
they were received, and that as they were lost without any 
fault of his, Harper must bear the loss. 

This was in conformity with, and resulted from the terms 
of the agreement. It was not the flour itself, but the nett 
proceeds thereof, that was to be credited. For selling the 
flour and remitting the proceeds the merchant was the factor 
or agent ot Harper. Patton had no other control over the 
flour than to ship it, and to order the proceeds to be remitted 
to himself. Ile performed his part of the agreement, but 
the agent failed, no proceeds were received, and of course 
no credit to be given. 

In the case now before us the debtor himself was to pay 
into the depository—the agent of the creditor—and this 
was all that he was required to do by the terms of the con- 
tract. It was the last act to be performed, and its fulfilment 
discharged the obligation. To the second objection, it is 
sufficient to say, that the payment being made to, and 
received by the plaintiff’s agents it is immaterial whether it 
was made at, or before, the maturity of the note. I an 


therefore of opinion that the instructions were all properly 


refused, that there is no error in the record, and that th 
judginent ought to be affirmed. 


Brown, J., dissentient. 

This is a supersedeas to the judgment of the circuit court 
of Lewis county rendered in an action at law, in which th 
plaintiff there is the plaintiff here. 

The errors complained of are the rulings of the court 
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below, in refusing to give certain instructions, Nos. 1, 2, 8 
and 4, asked by the plaintiff The bills of exceptions do 
not purport to set out all the evidence in the cause, but only 
sO much and the tend ncies thereof as Was deemed impor- 
tant to show the materiality of the instructions asked. The 
Ist instruction propounds substantially this proposition of 
law,—that a debtor who was bound by his negotiable note 
to pay at the Exchange bank, at Weston, in Virginia, but 
was authorized by his creditor, after the debt was incurred, 
and before it became due, to deposit the amount in the State 
of Pennsylvania, and who did it accordingly, cannot avail 
himself thereof, either as a payment or set off, unless he also 
caused notice of said deposit to be given to the creditor ina 
reasonable time. 

This instruction imp Sa payment if notice were given, 
but denies the payment if notice were not given. 

In the ease of Lyles v. Hilis, 4 Bingman 112-13, 13 Eng. 
Com. Law Reports 365, the creditor had requested the debtor 
to pay to the ereditor’s banker at Maidstone, which he did 
accordingly: or what was equivalent; and wrote the next 
day advising the creditor of the fact; but before the letter 
was received, the banker failed. Best, C. J., delivering the 
opinion of the court of common pleas, in that case, said, 
“The learned sergeant, (7. ¢. Onslow serg’t who tried the 
case at the Kent assizes) was right in esteeming this a pay- 
ment. The plaintiff had made the Maidstone banker his 
ugent, and had authorized him to receive the money due 
from the defendant.” 

The same principle applied to the facts supposed in this 
first instruction, would equally make the bank of Lancaster 
the agent of the plaintiif in the premis . Kor the facts 
therein supposed are, Ist, the agreement and authority by 
the plaintiff to the defendant, Parker B. Cookman, to 
deposit in the bank of Laneaster to the credit of the plain- 
tiff in payment of the debt in question : 2nd, the deposit 80 
lade by the defendant, and the receipt thereof accordingly 
by the Laneaster bank. 


A payment by the debtor to the agent of the creditor duly 
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authorized to receive it, changes the property in the money 
paid, and cancels the debt pro-fanto as effectually as if paid 
to the principal—unless vitiated by some misfeasance or 
non-feasance of the debtor. 

It is certainly the duty of the agent to give notice 
promptly, to his principal of payments made to him for the 
other’s use: but that it is likewise the duty of the debtor to 
do it, is by no means so clear, where the time, place and 
agent are specified in the agreement authorizing the pay- 
ment, and that made accordingly. If the time, place and 
agent, or either of them were indefinite, and only to be 
made definite by the selection of the debtor, there would be 
reason for it. In the case of Harper and others vs. Patton, 
1 Leigh 306, the intention of the parties was made to deter- 
mine the risk and loss in controversy, and the judges deduce 
that intention from the circumstances of the case, and make 
the commission merchant, by turns the agent of the creditor 
and debtor. 

That was a judgment of the county court rendered upon 
all the facts proved in the cause, upon a motion to award 
execution upon a forfeited forthcoming bond, and those facts 
all set forth in the record, from which the appellate court 
might well deduce any intention of the parties which those 
facts might warrant. But in the case at bar nothing can be 
considered but the facts supposed in the instructions; and 
the facts supposed in the first instruction, now under con- 
sideration, are not sufficient to enable the court to determine 
the intention of the parties, as to which should give notice 
of the contemplated payment. And where the intention of 
the parties is not manifest, the law must determine their 
duties and liabilities, respectively. 

The plaintiff having appointed the time and place of 
payment, and an agent to receive it, ought to look to that 
agent and not to the debtor, who in making the deposit in 
pursuance of the authority, is guilty of no laches in doing 
nothing more. 

I think therefore that the court below committed no error 
in refusing to give the 1st instruction. And the same is 
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equally true of the 2nd and 4th instructions, as asked and 
refused; unless the facts therein supposed, be deemed 
sufficient to warrant the conclusion, that it was the intention 
of the parties to change the rule in the particular case, and 
throw on the debtor the onus of giving notice of the pay- 
ment authorized. 

But I have not been able to deduce such conclusion from 
the facts supposed in either of those instructions, The 
notices given as supposed were the acts of the plaintiff’s 
agent, and not of the defendant; and the dates of the 
credits given, the act of the plaintiff and not of the defen- 
dant; nor is it in either of them alleged or supposed that 
the defendant, Parker B. Cookman, knew or recognized the 
fact, that the credit given him at the plaintiff’s bank was 
contingent upon notice, or postponed to the dates of the 
notices respectively; nor is any custom or habit in the man- 
ner of dealing between the parties, therein alleged or sup- 
posed, In the absence of which | must conclude that these 
instructions, 7. e., the 2nd and 4th were likewise rightly 
refused by the court below. The 3rd instruction is in the 
words following: 

“That if the jury believe from the evidence, that it was 
the usage and custom of the Lancaster bank to receive from 
the defendant, Parker B. Cookman, to the credit of the 
Exchange bank of Virginia at Weston, at sundry times, 
prior to the 17th of October, 1856, deposits to the credit of 
the plaintiff, and to give due and timely notice thereof to 
the plaintiff, and that the defendant, Parker B. Cookman, 
was not in the habit of receiving credit in the Exchange 
bank at Weston for such deposits until said bank at Weston 
received notice of such deposits, and that the defendant, 
Parker B. Cookman a ‘quiesced in that mode of giving 
credit to him, and that no notice of the di p) sit of the 17th 
of October, 1856, was riven to plaintiff until the 4th of 
December, 1856, and that said Lancaster bank failed and 
became insolvent and unable tO pas its di bts, on the 17th of 
November, 1856, and so continued, then th » jury should not 
llow the deposit of the 17th of October, 1856, in said 
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Lancaster bank as a payment of the debt in the declaration 
mentioned, or as a set off against the same.” 

This instruction, unlike the rest, does not pre-suppose an 
express authority by the plaintiff to the defendant to pay 
elsewhere than specified in the original note, but is based 
upon the course of dealing between the parties, and presents 
two other distinct propositions of law for consideration. 
The 1st of which is substantially, that a habitual course of 
dealing amounting to usage and custom between the parties, 
understood and acquiesced in by the defendant Cookman, 
must be regarded, in ascertaining the intention of the parties 
and the legal effect of their action, in a subsequent transac. 
tion of the same nature and character. This seems so con- 
sonant with common sense, common experience and common 
law, that little need be said in support of it. By the past we 
judge the future, by the habits we judge the action, and the 
accustomed course is the avenue to the secrets of the heart 
and the key to the thoughts of the mind. To disregard the 
controlling power of habitual usage and custom in iiter- 
preting the ambiguous transactions of men, would be to 
throw away a most important touchstone of truth. 

The 2nd proposition is, that notice being requisite t 
entitle the defendant to the credit claimed, according to the 
usage and custom supposed, the notice given as stated in the 
instruction was not such reasonable notice as due diligence 
and the law required. And of the correctness of this ther 
can hardiy be two opinions. 

[ am of the opinion therefore, that the circuit court erred 
in refusing to give the 3rd instruction, and that for that error 
the judgment ought to be reversed with jcosts to the plain- 
tiff, the cause remanded to the cireuit court of Lewis 
county with instructions to set aside the verdict and award 
i new trial on payment of costs of suit, if asked by the 
plaintiff; and further, to instruct the jury if required, in 
conformity with the principles herein laid down, 


> 


BerksnireE, P, I concur in the result of the opinion of 


Judge Polsley, and think that the court below pro erly 
: A proper, 
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refused to give cach and all of the instructions asked for by 


the plaintiff in error: and that the judgment should be 
afirmed. lam not able, however, to concur in some of the 
conclusions he has drawn from the alleged customs and 
usages, Which it was claimed by the plaintiff, existed between 
it and the other banks referred to, and defendant Cookman, 
in so far as he deduces t 


herefrom a duty, on the part of said 
Cookman, to give notice to the plaintiff of the deposits so 
made by him in those banks, to the credit of the plaintiff. 
On the contrary, I think the duty of giving such notice, 
under the custom and usage contended for by the plaintiff, 
clearly devolved on the banks receiving such deposits, who 
were the agents of the plaintiff, and not of the depositor 
Cookman, 


JUDGMENT AFFIRMED. 
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WILLIAMSON vs. One & McGrew. 
January Term, 1865. 


1. O. and McG. confessed a judgment in favor of W. for 500 dollars, interest 
and costs, eubject however to sundry credits. Execution was issued thereon 
without endorsing the credits. After a levy had been made, O. and McG 
gave notice to W. that they would move to quash the execution because no 
credits were endorsed, and hence it was a variance from thejudgment. Pre- 
vious to any sale by the sheriff under the levy, the clerk who issued the exe- 
cution endorsed the credits on it, and they were allowed to O. and McG., by 
the sheriff, in the sale of the property and settlement of theexecution. Hetp 

1. No injury resulting to O.and McG. by the endorsement of the credits 
alter the issuing of the execution, but on thecontrary a benefit, it was 
error in the circuit court to quash for that reason. 

2. But the credits having been endorsed after notice given by O. and McG 


of motion to quash, they are enlitled to the costs of their motion. 


The facts of this case are substantially given in the opin 
ion of the judge deciding it. 


Brown and Richardson for piaintiff in error. 
U. W. Flesher for defendants in error. 


BERKSHIRE, President, delivered the opinion of the court. 

This is a supersedeas to a judgment of the circuit court of 
Jackson county, rendered at the May term 1864, quashing 
an execution which had theretofore issued on a judgn 
favor of the plaintiff in error against the defendants in error. 

It appears from the record, that the defendants in error 
confessed a judgment in favor of the plaintiff in error, in 
the county court of Jackson county, for the sum of 500 dol- 
lars, with interest and costs; and that it was endorsed at the 
foot of the said judgment, that the same was subject to sun- 
dry credits theretofore paid. That afterwards a writ | 
fiert facias issued for the whole amount of said judgment. 


. 
| 
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without any credits being endorsed on the execution. That 
the sheriff of said county proceeded to levy said execution 
on the property of the defendants Ong and McGrew, who 
thereupon gave notice in writing to the plaintiff in error, 
that they would move the said cireuit court, on the first day 
of the next term, to quash the said execution because of an 
alleged variance between it and said judgment, on account 
of the failure of the clerk to endorse said credits on the said 
execution, &e. 

It also further. appears, that after this notice had been 
served on the plaintiff in error, and before the sale of the 
property of defendants Ong and McGrew under it, the clerk 
had duly endorsed said credits on the execution, so as to 
make it conform to the judgment, and that after the credits 
were so endorsed and before the hearing of the said motion 
to quash, the sheriff sold the property of defendants Ong 
and McGrew suflicient to satisfy the execution, (less the 
credits endorsed on same,) and paid over the money to the 
plaintifi’s counsel, and that the defendants Ong and Mce- 
Grew, made no objections to the sale of their property un- 
der said execution, but on the contrary purchased in the 
same through their agent, who paid over the money to the 
sheriff before the execution had been quashed. 

Did the circuit court err, therefore, under the circumstan- 
ces, in quashing this execution? 

As the credits to which the defendants in error were enti- 
tled, had been duly endorsed on the execution, by the clerk, 
before the sale was made, so that it conformed in every re- 
spect to the judgment, it is difficult to perceive any sufficient 
reason or just ground for quashing the execution, which 
existed at the time of the hearing of said motion. The objec- 
tion taken by the defendants in error, was not that the 
execution was then variant from the judgment, but that it 
was so at the time it was issued by the clerk, and that the 
clerk transcended his powers and authority, by making the 
endorsement on the execution, whereby it was made to 
correspond with the judgment after the execution had issued 
and gone into the hands of the sheriff to be levied. But as 
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I can see no possible injury or grievance that resulted to the 
defendants, by the endorsement of the credits, but on the 
contrary a positive benefit, | think it would be unreasonable 
to quash the same for this reason, and require the plaintiffin 
error to issue another execution, in order to reach the same 
end which had already been attained without injury to the 
defendants. I think, therefore, the court below erred jn 
quashing the execution, and for this reason the judgment 
should be reversed. 

But as those credits had not been so endorsed when the 
defendants served their notice on the plaintiff in error, and 
as without those credits being so endorsed, the sheriff was 
bound to make the whole amount of the execution, whereby 
the defendants would have been injured, I think they were 
entitled to their cost of said notice and motion: and that 
the circuit court should have rendered a judgment for the 
same against the plaintiff in error. 


JUDGMENT REVERSED. 
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WW hieeling, 


JALTIMORE AND Onto Rariroap rs, RATHBONE, 
January Term, 1865. 


it is competent for a common carrier to diminish and restrict his common law 
liability by special contract; and he may absolve himself in this manner 
from all liability resulting from every degree of negligence however gross, 
if it fall short of misfeasance or fraud) provided the terms and language of 
the contract are so clear and definite, as to leave no doubt that such was the 


understanding and intention of the parties. 


Where a party declares in assumpsit and seeks a recovery upon a special con- 
tract, he is bound by the terms thereof. 

Where a party declares in assumpsit against a common carrier or bailee for 
hire, without regard to the bills of lading which he receives from the carrier 
for the transportation of goods, and which appear from their face to be 
special contracts to the stipulations whereof both parties are equally bound, 
he cannot introduce the billsin evidence, they not being applicable to any of 
the counts in the declaration. 


1 


The terms, ‘‘at the owner’s risk,’’ in the bills of lading in this case, which 
are declared to be special contracts, taken in connection with the other stip- 
ulations therein, are held to limit the carrier to such loss or damage only as 


ght result from ordinary neglect : which is defi ) mean that want of 


care and diligence which prudent men usually bestow on their own concerns. 


The English rule, that, in cases of contract of shipment ‘‘ at the owner’srisk,’’ 
in general terms, the question of diligence and neglect is out of the case, and 
that the carrier or bailee is wholly absolved from all responsibility whatever, 


is held to be contrary to that prevailing in American courts. 


It is, therefore, error in the circuit court to refuse to instruct the jury, that, if 
they believed the contracts for transporting goods were special contracts, 
that the plaintiff could only recover under such special contracts ; and that 
if they believed the goods were lost by fire, and that the carrier or its agents 
and servants exercised ordinary care and diligence in transporting them, that 
the defendant was not liable; and that if they believed the goods were 
shipped and transported under special contracts, and that they were lost by 
fire, and that the carrier, its agents and servants exercised such care as a 
prudent man would, as to his own goods, in protecting them from unforeseen 
accident which diligence and care could not guard against, that the plaintiff 
could not recover. 
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7. Where a declaration in assumpsit charges common carriers or bailees for hire, 
for loss or damage generally, and an agreement is proven showing that the 
transportation was at the plaintiff's risk, which imposes a different liability 
than that charged, and a verdict is rendered against the carriers, it should 
be set aside and a new trial granted for reason of the variance. 

John C. Rathbone brought an action of trespass on the 
case in assumpsit, against the Baltimore and Ohio Railroad, in 
Wood county, in May, 1863. The declaration contained 
four counts, the first of which charged that at the special 
instanee and request of the defendant the plaintiff caused 
to be shipped on board of the cars of the defendant, 1128 
barrels of petroleum oil at Parkersburg, West Virginia, and 
the defendant undertook to safely and securely transport the 
same by its road to Baltimore and from thence by the 
Philadelphia, Wilmington and Baltimore railroad, and the Cam- 
den and Amb Wy] railroad, to be delivered to Wales, Wetmor & 
(o., at Steamers’ Dock, New York; but that, by the careless- 
ness and negligence of the defendant, only 998 barrels of 
the oil was delivered, and that the residue was lost. The 
second count charged that the defendant as a common car- 
rier for hire between Parkersburg and Baltimore, at its instance 
and request, cansed to be delivered to it certain barrels of 
petroleum oil at divers times belonging to the plaintiff, 
amounting in the aggregate to 1128 barrels, to be safely and 
securely transported to Baltimore at and for the reward of 80 
eents per hundred pounds; but that, by its negligence and 
carelessness, 130 barrels were wholly lost to the plaintiff. 

The third count was similar to the second in charging the 
defendant as a common carrier, but averred that the oil was 
to be safely transported to and delivered at New York for 
the reward of 80 cents per hundred pounds; and that it 
adopted the railroads before mentioned for the purpose, and 
that the defendant fraudulently intending to deceive and 
injure the plaintiff, did not deliver the oil at New York, but 
from the negligence, carelessness and unskilfulness of the 
servants of the defendant the cars on which the oil was 
being transported, collided with other cars of the defendant 
on its own road, whereby the cars were set on fire and the 
oil of the plaintiff was consumed and wholly lost to him. 
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The fourth count was the ordinary insimul computassent. 
The defendant demurred to the declaration, which was over- 
ruled, and the general issue was pleaded. 

The jury found a verdict for the plaintiff, and assessed 
the damages at 1,250 dollars with interest from the 15th of 
February, 1863, and the court entered judgment thereon. 
Before the judgment was entered, the defendant moved the 
court to set aside the verdict of the jury, upon the ground 
that it was contrary to the evidence; but the court overruled 
the motion, and the defendant then prayed the court to cer- 
tify the facts proven on the trial. 

It was proven that on, and before the 6th of January, 
1863, the defendant’s regular charge for transporting petro- 
leum oil from Parkersburg to the city of New York was one 
dollar and twenty cents for 100 pounds—that on, or about 
that day, the plaintiff by his agent applied to the defendant, 
to obtain a reduction of said freight and charge for trans- 
porting said oil, to, and from the places atoresaid—that on, 
or about the 21st of January, 1863, the defendants agreed to 
ship, and transport such oil from Parkersburg to New York 
at owner’s risk, at the price and charge of eighty cents per 
100 pounds, that these terms were made known to, and 
accepted by the plaintiff, and that all the oil shipped by the 
plaintiff over the defendant’s railroad, referred to in this 
cause, was on the terms last mentioned. That on the 
evening of the 29th of January, the defendant’s car, No. 
2260 loaded with the plaintiff’s oil, left Parkersburg by the 
way of Cumberland en route for the city of New York—that 
the defendant’s car No. 6164, loaded with the plaintiff’s oil, 
left Parkersburg on the morning of the 30th day of January, 
1863, en route to the city of New York via Cumberland; 
that at Cumberland, or very near that place, the said cars No. 
2260 and 6164 were placed in the same train of cars, which 
train was drawn by the defendant’s engine, No. 214. That 
the first and second cars immediately in the rear of said 
engine were loaded, one with coal, and the other with lum- 
ber, and immediately behind said two last named cars, the 
said cars No. 2260 and 6164, (which were open cars or 
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gondolas,) in which the barrels of oil, standing on end, 
were placed. There were twenty-three other cars loaded 
with tobaceco—one with lard, and the others with other 
goods—which were house cars enclosed, That cars that left 
Parkersburg ought to reach Cumberland, according to the 
regulations of the defendant’s road, in about twenty-four 
hours after they left Parkersburg—that the engine attached 
to said cars with the oil, broke down at Cumberland. That 
the plaintiff, under like contracts as those above mentioned, 
shipped 2,000 barrels of such oil from Parkersburg to New 
York at the same rate and terms. It was also proven that 
as said oil was delivered to the defendant to be shipped as 
aforesaid by the agent of the plaintiff, the agent of the 
defendant delivered to the agent of the plaintiff seven certain 
bills of lading. 

The bill of the particular oil alleged to have been lost, 
which is the same in substance as the others, is as follows: 

* JANUARY 830TH, 1863. 

Received of J. G. Blackford the following packages 
marked and numbered as described below, in apparent good 
order (contents and value unknown) to be transported from 
Parkersburg by the Baltimore and Ohio Railroad to Baltimore. 
and thence by P. W. and B. and Camden and Amboy Rail 
Roads to New York, there to be delivered to Wales, Wetmore 
& Co., or assigns, at Steamers’ Dock, on payment of 80 cents 
per hundred and charges $ . And whereas in the 
transit from Parkersburg to their said place of ultimate des- 
tination, the packages aforesaid must pass through the cus- 
tody of several carriers—it is understood, as a part of the 
consideration on which said packages are received, that the 
exceptions from liability, made by such carriers respectively, 
shall operate in the carriage by them respectively of said 
packages, as though herein inserted at length; and especi- 
ally that neither said carriers, nor either, nor any of them 
shall be liable for leakage of any kinds of liquids, nor for 
losses by the bursting of casks, or barrels of liquids, arising 
from expansion and other unavoidable causes. Breakages 
of any kind of glass, carboys of acid, or articles packed in 
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glass, stoves, or stove furniture, castings, machinery, musical 
instruments of any kind, packages of eggs, or for loss or 
damage on hay, hemp, cotton, or the evaporation or leakage 
of aleohol, or leakage ot oil of any description, or for 
damage to perishable property of any kind, occasioned by 
delays from any cause, or change of weather, or for damage 
or loss by fire, or for loss and damage on the sea and rivers. 
And it is further especially understood, that for all loss or 
damage occurring in the transit of said packages, the legal 
remedy shall be against the particular carrier only, in whose 
custody the said packages may actually be at the time of the 
happening thereof, it being understood that the said Balti- 
more and Ohio Rail Road Company in receiving the said 
packages to be forwarded, assumes no other responsibility 
for their safety, or safe carriage than may be incurred on its 


own road, and it is expressly confined to the roads and 
stations ot the Baltim re and Oh 0 and Ne rthure stern Virginia 


Rail Road companies. All goods carried by this company 
are charged at actual gross weight, excepting such articles as 
are provided for in our general Tariff. 
Shipped on Steamer to 
MARKS. OWNER’S RISK. W eight, 
more or less, 
R. 139 Barrels Petroleum Oil. 48.940. 

ace. J. C. Rathbone. 

Guarantied against military seizure in transit on Baltimore 
and Ohio Rail Road. JaMES McAuister, Agent, 

B. and O. R. R. Co.” 

It is unneccessary to state here, any other facts certified, 
as the same were not considered by the court. It is proper 
to state, however, that they showed, that by the breaking of 
an axle of the engine drawing the train to which the cars 
containing the plaintiff’s goods were attached, the engine 
was thrown off the track and the cars pressing forward, 
(those containing the oil being in the front of the train,) 
seven of them were consumed by the fire thrown out from 
the engine in its fall; and that on the 6th day of January, 
1863, the regular freight on oil in barrels from Parke rsburg to 
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New York, was 1 dollar and 20 cents per 100 pounds, that 
the plaintiff applied to the agent of the defendant for a 
reduction of the price of transportation, and the detendant 
agreed to reduce it to 80 cents per 100 pounds, if it was 
shipped at the “ owner’s risk,” and that the plaintiff accepted 
the condition and shipped accordingly; and that it was 
proven by commission merchants in the city of Baltimore 
engaged in the shipping business, that the term “at owner's 
risk,” by usage, exonerates railroad companies from respon- 
sibility for loss, unless goods are lost from carelessness or 
negligence. 

The overruling the motion to set aside the verdict on the 
facts as certified, composed the first bill of exceptions taken 
by defendant. 

The second bill of exceptions, after reciting the facts cer- 
tified by the court as proven on the trial, contains the 
instructions to the jury for which the defendant moved the 
court, but which were refused, and to which refusal it 
excepted; and also the instructions given by the court, to 
which the defendant also excepted. The instructions asked 
for by the defendant, and which are only necessary to be 
given here, the others not having been considered by this 
court, are the first, second, fifth and sixth, as follows: 

“1st. If the jury believe from the evidence that the oil 
referred to in the declaration in this suit was contracted to 
be shipped and transported from, and to the places men- 
tioned in the declaration, under special contracts—the plain- 
tiff can only recover under such special contracts, and the 
terms and conditions of the same. 

“2nd. That bills of lading delivered by the defendant or 
his agent to the plaintiff and given in evidence by him to 
‘the jury, are sufficient evidence of special contracts, and 
the terms under which the oil in the said bills of lading 
respectively mentioned, were to be transported by the 
defendant. 

“5th. If the jury believe from the evidence, the said oil 
alleged to have been lost and destroyed and not delivered in 
New York, referred to in the evidence in this suit, was lost 
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by fire—and the defendants, its agents and servants, exer- 
cised ordinary care and diligence in transporting the same, 
the defendant is not liable: which instruction the court also 
refused to give. Whereupon the defendant moved the court 
to instruct the jury as follows:— 

“6th. If the jury believe from the evidence that said oil 
alleged to have been lost and destroyed, was shipped and 
transported under special.contracts, and was so lost and 
destroyed, and that in transporting the same—the defen- 
dant—its agents and servants exercised such care as a 
prudent man would, as to his owl goods, to protect said oul 
from accidents in its transportation—and that said fire was 
the result of an unforeseen a ‘cident, which could not have 
been prevented by ordinary diligence, then the plaintiff 
ought not to recover in this suit, for the oil so lost by fire.”’ 

The following are the instructions of the court to the 
jury; and it is thought proper to precede them by the 
explanatory remarks of the judge giving them. 

“From the authorities on the subject of bailment, I 
deduce these principles as governing this case and instruct 
the jury accordingly: On general principles of bailment the 
carrier’s reward of profit would bind him to diligent care and 
render him liable for ordinary neglect: that is to say if the 
carrier (in this instance the B. & O. R. R. Co.,) was guilty 
of ordinary neglect in the transportation of the oil, he is 
liable for the loss occasioned by such neglect. 1by the term 
“ordinary neglect” is meant the want of that care which a 
diligent man takes of his property: further, on principles of 
Public Policy, the carrier is lable to a greater extent than 
this. He is insure r acrain ‘ SS < pit the act of God 
(which means inevitable mi hNance—su or example, ae 
loss from lightning, tem juake, tornado, &c.,) or 
enemik 3 of the country. eC is lis i even if he be robbed 
by irresistible force (except that force be the enemies of the 
country) and the reason why he is held so lable is—if a 
different doctrine obtained, the carrier might combine with 
robbers and yet do it so clandestin ly that it could not be 
discovered. Whereas these rigorous principles are adopted 
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to stimulate them to that extraordinary care and attention 
which otherwise might vainly be expected. 

Therefore in the absence of any special contract modify- 
ing or limiting his liability, the carrier is bound if he be 
guilty of slight neglect. By the term “slight neglect’ is 
meant the want of that extraordinary care which very cir. 
cumspect and careful persons take of their property. But 
the defendant in this case had a right to make a special 
contract that would relieve it from liability for a loss 
occasioned only by slight neglect. Hence if the jury believe 
from the evidence that a special contract is proven to have 
been made between these parties to the effect, that the oil 
was shipped at the “owner’s risk”? then the defendant is 
relieved from liability for loss occasioned by only slight 
neglect—but are still bound, notwithstanding such special 
contract for loss oceasioned by ordinary neglect. The 
instructions, then, which I give to the jury with the fore- 
going explanations, are briefly stated thus: If the jury 
believe from the evidence in the case, that there was a special 
contract entered into between the parties to this suit, to the 
effect, that said oil was to be shipped at the owner’s risk, 
and that the defendant did not use that care in, and about 
the transporting of said oil which a diligent person takes of 
his property, it is guilty of ordinary neglect, 

2nd. If the jury, from the evidence, believe such special 
contract was made by said parties—and that there was no 
want of that care, on the part of the defendant, which a 
diligent person takes of his property, then the defendant 
is not guilty of ordinary neglect—and is therefore not 
liable. 

8rd. If the jury, from the evidence, believe that no such 
apecial contract between the parties has been proven—and 
that the defendants did not in the transporting of said oil, 
exercise extraordinary care, or that care which very circum. 
apect and careful persons take of their property—then they 
are guilty of slight neglect and (in the absence of such 
special contract) are liable.” 


The third bill of exceptions was taken upon the ground, 
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that the court permitted the bills of lading, which were 
claimed to be special agreements, to go to the jury, when 
the declaration contained ho special count to meet the case, 
but only the common counts. 

The defendant petitioned this court for a supersedeas, 
which was granted, assigning substantially for error, the 


atter contained in the bills of exception 


G. H. Lee and B. Despard tor plaintiff in error. 

The Ist and 2nd grounds of error assigned in the peti- 
tion in this case, present substantially the same question, and 
we will consider them together. We maintain that the 
declaration is not sustained by the bills of lading offered in 
evidence; that these constituted special contracts between 
the owner of the oil and the company, which were totally 
different in legal eftect from the contracts of bailment 
charged in the special counts of the declaration, and that 
being special contracts, neither could they be given in 
evidence in support of the general indebitatus money eounts. 

The Ist count charges a bailment in or" neral terms as toa 
private carrier for transportation. It does not allege that 


i¢ defendants are common carriers, nor profess to treat 
them as such. The 2nd and 3rd counts do charge them as 
common carriers, and allege contracts of bailment in gen- 
eral terns, Which rendered the defendants quasi insurers, 
agreeing to assume the risk of loss from any cause whatever, 
Save only the act of God or the public enemy, The 1st and 
3rd counts differ from the 2nd as to the termini of the route 
upon which the transportation was undertaken. The Ist 
wd 3rd charge responsibility upon the defendant for the 
entire route from Parkersburg to New York, The 2nd count 
charges an agreement to carry the oil from Parkersburg to 
Baltimore. But in none of the counts is any mention made 
of any exception of responsibility for loss by fire, or of any 
restriction or qualification of the common law liability of a 
carrier, by the agreement of the parties, but the same in all 


is stated to be absolute and unrestricted. Now, the bills of 


lading offered as evidence of the undertaking of the com. 
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pany, show contracts of very different import and legal 
effect. They show that the engagements*were for the trans. 
portation of the oil from Parkersburg to New York, but that 
as the same was conveyed over different portions of the 
route by different carriers, the defendant was only to b 
liable for its safety or safe carriage over its own road; and 
the exceptions from liability made by such different carriers 
were to operate in the carriage of the oil by them respec- 


tively, as if they had been inserted in the bills of lading at 
length. Various exceptions from liability are expressly 
specified, such as leakage of fluids, bursting of casks, Xe., 
breakage of glass, furniture, &c., loss or damage by fire, &e.; 
and it is declared on the face of the bills that the transpor- 
tation is to be at the risk of the owner. Now, we desire to 
be informed on what principle can contracts thus essentially 
different in legal effect from those alleged in the declaration, 
be admitted as evidence in support of the latter, and a 
recovery be sought upon them? We suppose it will scarcels 
be contended, at this day, that a carrier cannot modify and 
restrict his liability by special provision in the contract of 
transportation. The right to do so was recognized in Lg- 
land as early as Southcote’s case, 4. Co. Rep. 84; and afterwards 
by Sir Mathew Holt, in Mors v. Slue, 1 Vent. 238; by Yates, 
J., in Gibbon v. Paynion, 4 Burr., 2501, and by Lord Ellen- 
borough, in Lecson vy. LJolt, 1 Stark. R. 186, and in Nicholson 
Vv. Willan, dD Kast, §13. Lord Kllenborough said it never had 
been denied by any express decision. It is now well settled 
both in England and in this conntry. Story on bailments 
§ 548; and the numerous English cases cited in n. 4: Angel 
on Carriers, ch. 7, §§ 220 to 225 inclusive, and authorities 
cited in the notes. Vierece on Am. Railroad law, p. 420; and 
cases cited inn. 1. The only States, we believe, in which 
the contrary has ever been held are New York and Georgia. 
But the cases to that effect in New York, upon the authority 
of which the case in Georgia was decided, have been over- 
ruled. Cule v. Goodwyn, 19 Wend., 251; Clark vy. Paxton, 21 
Wend., 153; Gould yv. Hill, 2 Ifill’s R., 623. The Georgia 
case is Fish v. Chapman, 2 Kelly’s (Georgia) Rep., 349. For 
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after the opinion of the Supreme Court of the United States 
in the case of The New Jersey Steam Navi vatiom Company v. 
Merchants’ Bank, 6 How., 344, in which the right of the car- 
rier to restrict his liability by special contracts was fully 
recognized, the courts of New York receded from the doe- 
trine of former cases in respect to the competency of such 
special contracts, and adopted the views of the Supreme 
Court; and those cases are now regarded as fully overruled. 
Parsons VW. Mont ith, 13 Barbour, 358; Moore Vv. Evans. 14 
Barbour, 624; Dorr Vv. Ne Ww mf rSCY Steam Navigation Company, 
4 Sand. L. R., 1386; 1 Kern, Court of Appeals Rep. 485, 
S. C. The doetrine is pertectly reasonable in itself, and it 
is difficult to perceive any well-founded obj. ( tion to it. The 
stringent common law liability of the carrier, was intended 
for the benefit of the owner. [It is a privilege, however, 
which, like any other privilege, the party entitled to it may 
renounce or release if ne see proper so to do. if he chooses 
to do so by making an express contract, there can be no 
reason Why he should not be held to it. He is under no 
obligation to make such contract because he may insist upon 
having his goods transported by the carrier under the liabil- 
ities imposed by the law. But he may choose to do so in 
consideration of a reduced charge for transportation (as in 
his case) or for any other reason that he deems sufficient. 
tle may choose to exonerate the carrier from the duty of 
insuranee, and effect his insurance elsewhere. Whether it 
is his interest to do so, or whatever may be the motives that 
prompt him, is a matter entirely between him and the ear. 
ner, with which no third party has any concern. If he 
makes a spe cial contract for the transportation of his goods, 
he ought to be bound by it as by any other contract; and 
atter the course of the decisions upon the subject, the doc- 
trine may be considered now as well settled in this country 
a8 it is in England. See the American cases in which it has 
been affirmed cited 11 Eng. Law and Eq. Rep., 518, n. 1. 
Assuming then, that the company in this case had the 
right to limit and restrict their liability by special contract. 
we maintain that as the bills of lading offered, containing 
VoL. 1. 13 
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such restrictions, showed contracts of bailment differing very 
materially in legal effect from the general contracts of bail- 
ment charged in the three special counts of the declaration, 
they could not be given in evidence under them, nor could 
there be a recovery upon them. 

The rule is of universal application, that in actions upon 
contract, if the contract proved, vary in any material par- 
ticular from that stated in the pleadings, the variance is 
fatal. The entire consideration must be stated and the entice 
uct to be done in virtue of such consideration, with the 
time, manner and circumstances, and with all the parts of 
the proposition as thus stated, the preof must agree. 1 
Greenl. Ev. § 66, and eases cited in n. 3 The rule is 
_ founded upon the principle that the party must recover 
secundim allequta e probate, and these must agree in every 
essential particular. Per Lord Manstield in Bristow v. Wright, 
Doug., 665. The illustrations of the rule to be found in the 
books are so numerous and varied as to grieve the labor of 
research. We will content ourselves with citing a few only. 
In the leading ease of Bristow vy. Wright, above cited, which 
was an action against a sheriff for taking goods under a 
Fieri facias without leaving a year’s rent, the declaration in 
setting out the contract by which the rent was due, stated 
that it was payable by four quarterly instalments, Upon 
the trial the proof was that there was no stipulation as to 
the time of the payment of the rent, and the plaintiff was 
non-suited. So where a plaintiff declared on a eavenant to 
repair at all times, and the covenant preduced contained the 
additional words, ‘‘and at furthest within three months after 
notice,” the variance was held fatal, J/orsefall v. Testar, 6 
Taunt., 385, (2 Eng. C. L. R., 146). So it has been held 
that a promise laid absolutely, is not supported by proof of 
a promise in the alternative; Penny v. Porier, 2 Kast,, 2; and 
cases cited in n, (a) to that case; or an absolute promise b) 
proof of a conditional one. Churehill vy. Wilkins, 1 T. R. 447. 
Brow i v. Knill, 2 Brod, and B., 395, Other cases to the 
same effect cited 1 Stark. Ey. 83 and n., and 1 Chitty 
Plead., ch. 4, title “Declaration,” p. 270 to 276, So in 
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Virginia, where the declaration alleged a written agreement, 
without stating apy period to which its operation was limi- 
ted, and when the agreement was produced it appeared that 
a note was added at the end of it, by which its operation 
was limited toa certain day named, the variance was held 
fatal. Newell v. Mayberry, 3 Leigh 250. And where the 
contract alleged was to locate a treasury warrant and survey 
and patent the land, it was held not to be supported by a 
contract to locate the warrant and survey the land. McAlez- 
aude r Vs Monigomery, 4 Leigh, 61. 

But the very question we are discussing has been directly 
decided. In an action against a carrier, the declaration 
charged an agreement to carry from a certain point to 
another and there deliver &c., in general terms, and the 
evidence was of an undertaking to carry and deliver, &ec., 
fire and robbery excepted, it was held that the exception should 
have been stated in the declaration, and as it was omitted 
the variance was fatal. Latham vy. Rutley, 2 Bam. & Cross, 
%”. (9 Eng. C. L. R., 10). Ferguson v. Cappeau, 6 Har. & 
J., 304. Smith v. Moore, 6 Greenl. R., 274,8. P. In another 
case where the allegation was that the defendant undertook 
to transport the goods at his own risk against all danger 
except the dangers of the seas, and the paper offered in evi- 


dence showed that he took upon himself all risks except 


those of the seas, it was considered that liability for the 
risk of transportation, except that of the seas, was materially 
different frou liability fer all risks with the same exception, 
and the variance was held fatal Bridge v. Austin, 4 Mass. 
Rep., 115. Anda misdescription of the termini in a contract 
ot a carrier is held a vital variance. Tucker v. Cracklin, 2 
Starkies’ C., 385. (3 Eng. C. L. R., 394). Mr. Chitty fully 
recognizes this doctrine in his precedents of declarations 
against carriers, and the notes upon them. 2 Chit. PL, 356 
to 367. And the doctrine is distinctly affirmed in 2 Greenl. 
Ev., § 209. 

Upon an examination of the cases reported, the court will 
find that a distinction has been made between the cases in 
Which the carrier has sought to limit and restrict his liability, 
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by a mere notice put forth by him that the transportation is 
to be at the risk of the owner, and those in which such js 
the express agreement of the parties upon valuable or other 
sufficient consideration. The distinction is adverted to by 
Mr. Angell in his excellent and copious treatise upon the 
law of carriers, 227, and in Smith’s Mercantile Law, p. 
364, n. And we submit that it may well be sustained upon 
the obvious reason that in the former, the notice is the act 
of the carrier alone, without the consent or concurrence of 
the owner, whilst in the latter, it is the mutual agreement 
of the parties. Indeed the right of the carrier to restrict 
his liability by mere notice, was for a long time strongly 
contested, and only established after a severe struggle in 
England, whilst in this country it has been questioned and 
denied in several decisions, which, however, distinctly recog- 
nize the right to do so by express agreement. Of these, 
the important ease of the New J rscy Sleam Navigation Com- 
pany vs. The Merchants’ Bank, 6 How., 344, has already been 
cited, in which the right of a carrier to exempt himself 
from responsibility by notice is denied, but the right to do 
so by special agreement distinctly affirmed. Other cases 
will be found to the same effect. Story on Bail., §§ 550-570; 
2 Kent’s Com. 607; Smith on Mer. Law, 362; Batson vs. 
Donovan, 4 B. and Ald., 21; Riley v. Home, 5 Bing. R., 217; 
Birkett v. Willan, 2 Barn. and Ald., 356; Brooke v. Pickwick, 
4 Bing. R., 218; Lowe v. Booth, 13 Price, 329; Wild v. Pick- 
ford, 8 Mees. and Welsby, 461; Maving V. Todd, 1 Stark. 
Cas. 72; (2 Eng. C. L. Reports, 301); 4 Camp. 224, 8. C.; 
Leeson v. Hoult, 1 Stark. Cor. 186, (2 Eng. C. L. Re p., 349); 
Anonymous v. Jackson, Peake’s Ad. N. P. Ca., 186; (ribbon 
v. Paynton, 4 Burr., 2301; Carr v. Lancashire Railway, 
14 Eng. L. and Equity Rep., 340; Shaw v. Y & N. M. Rait- 
way Company, cited Angell on Cor., § 440; Chiffendale v. The 
lL. & Y. Railway Company, 7 Eng. Law and Equ. Rep., 399; 
Morviile v. The Great Northern Railway Company, 10 Eng. L. 
and Equ., 368; Austin v. The Manchester &c., Railway Com- 
pany, 11 Eng. Law and Equ. Rep., 506; Hughes v. G. W. 
Reiiway Company, 25 Eng. Law and Eq. Reports, 367, and 
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York #e., Co. v. Crisp, Ibid., 397; Owen v. Burnett, 2 Crom. 
and Mees., 353; (4 Tyrnhitt, 163, 8. C.); Austin v. Manches- 
ter &c. Raihray Co., 11 Eng. L. and Eq. Rep., 513; Beck v. 
Evans, 16 E., 227; Garnett v. Will, 5 B. and A., 57. 

If the court, however, shall decline to follow these, the 
most recent decisions of the English courts, but shall adopt 
for its guide, those in which it is held that fraud or gross 
negligence must be shown to charge the carrier where the 
shipper has assumed the risk of transportation, then it must 
be held that the circuit court erred in refusing to give the 
third instruction, which supposed the case of loss by acci- 
dental fire, without fraud or gross negligence on the part of 
the defendant. 

Or if, contrary to our expectation, the court should decline 
to follow either of the classes of cases just mentioned and 
should hold that a carrier, notwithstanding a special contract 
that the trans rtation was to be at the risk of the owner, 
and notwithstanding an express exemption from responsi- 
bility for loss by fire, is yet bound to use that greater degree 
of care and diligence, the want of which is termed “ ordi- 
nary negligence,” but is not liable for a loss occasioned by 
an unforeseen accident which could not have been prevented 
by ordinary diligence, then it must be held that the circuit 
court erred in refusing to give the 5th and 6th instructions. 
[f the last view is maintained by this court, these instruc- 
tions propounded the law correctly, and it was the right of 
the defendants that they should be given in the terms asked 
for. Baltimore and Ohio R. R. Co. v. Polly, Woods ¢ Co., 14 
Gratt. 448. Same v. Lafferty, ibid, 478. 

The verdict cannot be sustained on the 2nd count because 
(besides the variances already mentioned, of the bills of 
lading from the contract alleged in it) the termini of the 
route, and the character of the engagement are entirely 
different, that count alleging a contract to transport from 


Parkersburg to Baltimore and there deliver without saying to 


whom, whilst the bills of lading show a contract of trans- 
portation from Parkersburg to New York, and for delivery of 
the goods there to certain persons named Wales, Wetmore ¢ 

: ’ g 
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Co. or assignors, at Steamers’ Dock. The verdict cannot be 
sustained upon the 3rd count, because that count charges 
that the loss was occasioned by a collision of the train on 
which the oil was being transported with another train of 
‘ars upon the same road, whereas there is no proof of any 
such collision, the proof being clear that the loss was occa- 
sioned by the accidental breaking of the axle of one of the 
wheels of the engine. So that the plaintiff must be confined 
to the Ist count in his declaration, in which he alleges a 
bailment as to a private and not a common carrier. 

If, however, we are mistaken in this, it will be remem- 
bered that the declaration in all its special counts was upon 
a general bailment, and contained no allusion to any excep- 
tion of risk of loss by fire or any other cause whatever, and 
none to the important stipulation that the risk of the trans- 
portation had been assumed by the plaintiff. The recovery 
was not sought upon the ground that, notwithstanding the 
special contract by which the plaintiff assumed the risk, and 
especially exempted the defendants from responsibility for 
loss by fire, yet that they were still liable because of some 
act amounting to misfeasance or an abandonment of the 
character of carrier, or because of any alleged breach of 
duty on the part of the defendants to provide proper and 
sufficient engines, or because of that degree of negligence 
which, according to some of the earlier cases, would deprive 
the defendants of the benefit of their contract. It was 
rested upon the general duty of the carrier to carry and 
deliver, &c., and of negligence in the discharge of that duty. 
The evidence, however, showed that the risk had been 
assumed by the plaintiff for a valuable consideration, to wit: 
the reduction of one full third the usual freight charge and 
that there was an express exception of the risk of loss by 
fire. It also showed that the loss was occasioned by fire, 
accidently communicated to the oil whilst in course of trans- 
portation. Now as we have already endeavored to show, 
here the case should have ended, and would have ended if 
the court had given the Ist and 2nd instructions asked for 
by the defendant. The court, however, refused to give 
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those instructions and permitted the plaintiff to recover 
upon this declaration, upon the ground of a want of that care 
which a diligent person takes of his own property, and 
which was called * ordinary neglect.” 

We insist that even if the declaration had been framed 
upon the special contracts, and had contained the necessary 
allegations to admit proot of acts of misfeasance or renun- 
ciation of the character of carrier, or of such negligence as 
would entitle the plaintiff to recover (in the event this Hon. 
court shall be of opinion that the special contracts can Be in 
this way controlled,) yet that there is no such proof of mis- 
feasance or renunciation of the character of carrier, or of 
such negligence as can have that effect. 

We suppose it will not be denied that in a case of special 
contract, where the plaintiff seeks to recover for a loss 
within the exception of the contract, upon some ground 
which, as he contends, controls the exception and deprives 
the defendant of the benefit of it, the onus probandi is upon 
him. This is the rule even in cases of notices, Angell, 
§ 276, § 473; Story Bail. 573. Now we ask where is the 
proof of any.such ground of recovery in this case? Cer- 
tainly there is no proof of any act of misfeasance on the 
part of the defendant or which amounted to a renunciation 
of the character of carrier, which it had assumed. And 
if this court will ignore the special contracts between the 
parties for the transportation of the oil or, overruling the 
more recent English cases, shall apply to such special con- 
tracts the rule which is applied in the earlier cases to notices, 
and hold the carrier, notwithstanding such special contract, 
still responsible for what is termed “ gross negligence,” or 
“ordinary negligence,” or by whatever epithet it may be 
called, still, we insist that the plaintiff has wholly failed to 
make out such a case. 

We submit that the verdict is plainly unsupported by the 
facts certified, and we can only account for it upon the sup- 
position that the jury must to some extent, have partaken 
of the prejudice so commonly found to exist against trading 
corporations supposed to be wealthy and powerful, and 
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which, perhaps, they considered (as Lord Coke intimates.) 
had neither a body to be imprisoned nor a soul to be excom- 
municated. 


J. M. Jackson for the defendant in error. 
This was an action brought by J. C. Rathbone, against the 
Baltimore and Ohio railroad company, the plaintiff in error, in 
the cireuit court of the county ot Wood, to recover the value 
of certain petroleum oil, alleged to have been lost by the 
appellants, who had engaged as common carrier to trans- 
port the same for hire, from Parkersburg in said county of 
Wood, to the city of New York, and while the same was in 
transition between said points. 

Upon the trial of the case in the court below, several 
points were made which are relied upon here as error: and 

First, It is contended that the court ought not to have 
permitted the several bills of lading offered, to go in evi- 
dence, because they set out a special agreement, when the 
declaration showed nothing but the common counts: Bill 
of exceptions No. 3, page 26. The general rule is that 
the contract should be proved as laid in the declaration. 
By an examination of the same, it will be seen that it sets 
out the contract in nearly the words of the bill of lading, 
that is, so far as the same are applicable to the subject mat- 
ter of this suit. These bills do not, as contended, modify 
or restrict the carrier’s liability. There are no exceptions in 
them that go to the obligation of the contract itself, and in 
such cases the declaration may be general, without any men- 
tion of the exceptions; the proof of which at the trial will 
be no variance. Now, the court will perceive that the dates, 
amounts and price to be paid, the place of shipment, the 
place of destination, and the names of the consignees are 
the same in the declaration and bills of lading. 

But, again, the bills were not offered to show a contract, 
but to show a receipt for the goods, and for that they were 
clearly admissible. The formal acknowledgment of the 
receipt of the goods, and an engagement to deliver them to 
the consignee or his assigns. Angell on Carriers, 223-464. 
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But the bills were ofttered also, to prove the plaintiff's bill 
ot particulars, and for that purpose they were admissible, 
as they correspond in every material particular. If, then, 
the court did right in permitting said bills to go in evidence, 
there was no error in refusing to give instructions Nos. 1 and 
2 asked for by the plaintiff in error, as they were predicated 
on a wrong statement of the facts. 

Second, It is contended that the court erred in refusing to 
give the other instructions asked for by the plaintiff in error, 
and in giving those which it did vive. The answer to this 
is, that the other instructions asked for by the plaintiff in 
error are abstract propositions; that they are based upon a 
suppositious case; and that they do not propound the law 
correctly. 

Conceding, however, that these bills of lading set up a 
epecial contract, we claim that “the utmost effect that can 
be given to it, both in England and this country, although 
as broad and absolute in its terms as it can be, will not dis- 
charge the carrier from liability for negligence, misfeasance or 
want of ordinary care, or from accountability for losses occa- 
sioned by a defect in the vehicle or mode of conveyance used 
in transportation.” Angell on Carriers, Sec. 275, Brooke vs. 
Pickwick, 4 Bing. 218: 18 Ene. Com. Law Rep. 404; 13 
Wendall, 611; 6th Howard’s 8. C. Rep. 344; Smith’s Lead- 
ing Cases, vol. 1, page 327. 

It is further contended that the court below in its instruc- 
tions, laid down the law incorrectly as to what constitutes 
negligence and ordinary care. On these points Story on 
Bailments is relied on; Sections 11 and 17. 

Upon the whole, I claim that there is no error in the 
judgment of the circuit court of Wood county, and that the 
same ought to be affirmed. 


BERKSHIRE, President, delivered the opinion of the court. 
The questions arising in this case involve the rights, 
1a _ 2. . . . sia > " " - . sya P 
sibilitie: " 
duties and responsibilities of common carriers, and are, 
therefore, of the highest consequence, not only to that 
’ f | ’ J 
humerous and important class of persons, but also to the 
VoL. I. 14 
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public at large. Being, therefore, required as we are, to 
settle and declare the law of the State relating to a subject 
of such general importance, it is to be regretted that so litt) 
aid can be derived from the source to which we would nat- 
urally turn for the most direct and satisfactory authority; | 
mean, of course, the adjudications of the State of Virginia, 
which, it will be found reflect little or no light on these 
important and practical questions. Being deprived of such 
aid we are obliged to resort elsewhere for the law of th 
subject, and after careful and anxious consideration and 
diligent examination of the very numerous and somewhat 
conflicting authorities, we have deduced such conclusions as 
we think are fully sustained by the most numerous and relia- 
ble authorities on the subject, which we proceed to state as 
concisely as practicable. 

First, The court is of opinion, that it is competent fora 
common carrier to diminish and restrict his common law 
liabilities by special contract, and that he may, by express 
stipulations, also absolve himself from all liability resulting 
from any and every degree of negligence however gross, (if 
it fall short of misfeasance or fraud,) provided the terms 
and language of the contract are so clear and definite as to 
leave no doubt that such was the understanding and inten- 
tion of the parties. And further, that to allow a party, by 
declaring in assumpsit, as in this case, to seek a recovery on 
a special contract and yet not be bound by it, would involve 
a plain legal absurdity. See Angell on Common Carriers, 
sec. 10, 11, 12, 15, 220; Story on Bailment, sec. 18; James 
on Bailment, see. 22. 

Second, That the freight bill or bills of lading introduced 
by the defendant in error, constitute special contracts, and 
that both parties are bound by the same and all the stipule- 
tions therein contained. Angell on Common Carriers, s¢¢. 
223. 

Third, That the defendant in error having declared in 
assumpsit against the plaintiff in error, as a common carrier 
or bailee for hire, without regard to the special contracts, 
the same were not applicable to any of the counts in the 
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declaration and ought not to have been allowed to go to the 
jury in support of the same. Angell on Common Carriers, 
Bec. 440. 

Fourth, And the court is further of opinion that the words 
“at the owner’s risk,” contained in the bills of lading, or 
contracts, taken in connection with the other stipulations 
therein contained, were understood and intended by the 
parties in this case to limit the plaintiff in error to such loss 
or damage only as might result from ordinary neglect, by 
which is meant the want of that care and diligence which 
prudent men usually bestow on their own concerns—which 
is defined in the books to be ordinary neglect. 

Fifth, That although it is held in England in cases of 
contract of shipment or transportation “ at the owner’s risk,” 
in general terms, puts the question of diligence and neglect 
out of the case, and exonerates the carrier or bailee from 
all responsibility whatever, according to the modern authorities 
cited by the learned attorney for the plaintiff in error, yet 
we are not disposed to extend the doctrine further than it 
was carried by the supreme court of the United States in 
the ease of the New Jersey Steam Navigation Company vs. The 
Merchants’ Bank, 6 Howard Reports 344: and consider that 
case as settling and declaring the law concerning common 
carriers and bailees for hire, which should prevail in this 
country. 

Sixth, The court is therefore of opinion, that the cireuit 
court erred in holding, as it seems to have done, that the 
bills of lading did not constitute special contracts between 
the parties, and consequently erred also in refusing to give 
the first, second, fifth and sixth instructions asked for by 
the plaintiff in error, and in giving in lieu thereof those 
which it did give 

Seventh, That the court further erred in refusing to set 
aside the verdict and award a new trial, as the facts certified 
by the court show that there was a special contract and 
agreement between the parties for the transportation of the 
oil at the plaintiff’s risk, which imposed upon the defendant 
a different liability from that charged in the declaration: 
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and consequently the verdict should have been set aside for 
this variance and this alone, and a new trial granted and the 
plaintiff allowed to amend his declaration if he should ask 
leave to do so. 

Kighth, That, as the averments in the declaration are such 
as would render the defendant liable as a common carrier or 
ordinary bailee for hire, in the absence of any special con- 
tract, the circuit court did not err in overruling the demur. 
rers to the same. 


Judgment reversed, and cause remanded to circuit court 
tur further proceedings. 
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A. H. Detwi.er vs. CHRISTOPHER GREEN. 


J&nuary Term, 1865, 


The reading of a deposition on the trial of a cause, cannot be objected to, when 
it appears that, when the same was taken, the party wishing to reject it, or 
his counsel, was present and cross-examined the deponent. 


2. Although an agent does not disclose his agency at the time of purchasing 


property, the principal is bound to pay for the same if he receives the prop- 
erty and converts it to his own use, provided the agent acted within the scope 


g 
of his authority; or varying from the authority originally designated, and 
the principal subsequently becoming cognizant of that fact, acquiesces thereto 
by receiving the property. 


3. Wherea special agresinent between a principal and his agent has been proven, 
in a cause wherein the principal is a party, itis not competent to admit proof 
of a special custom of a particvlar locality, although it may be that where 
the agent transacts the business, regulating the dealings between other prin- 
cipals and agents. 


4. It is not error in the circuit court toinstruct the jury that, if they are satisfled 

from the testimony, that an agent was authorized to go into the market and 
buy wheat generally, for a principal, or if he was authorized to make con- 
tracts for wheat and repay himself by drafts on the principal :or, if from the 
course of dealing, the jury is satisfied that the agent was in the habit of 
buying wheat and forwarding it to the principal and that he knowingly 
received it as being in greater amount than his advances uf cash, that then 
the principal would be liable, unless the principal had in the due course of 
business between himself and the agent, touching the premises, made advances 
to the agent sufficient to pay for the wheat so received : or he would be liable 
fors80 much as may not be covered by such advances. Or, if the jury should 
find that the principal had received wheat beyond the amount of the advances, 
and which was sold to the agent, and by him purchased as the private agent 
of the principal, he would be liable to the amount of such wheat in excess 
over the advances, to the amount of his proof. 


In August, 1858, Theodore F. Hall, of Marietta, Ohio, being 
in the city of Wheeling, was employed by A. f7. Detwiler of 
the firm of A. H. Detwiler § Co., which consisted of Francis 
R. Shipper, Isaae Detwiler and said A. H. Detwiler, to pur- 
chase wheat in the State of Ovo for said firm and forward it 
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to them at Wheeling. In proceeding to execute his agency 


he purchased among other lots of wheat, that for which this 
action of assumpsit was originally brought in the circuit 
court of Ohio county by Christopher Green, on the 11th day 
of January, 1859. The receipt on which said action was 
founded was in these words and figures: 

“Received, Newport, October 30th, of C. Green, 399 bushels 
white wheat, at 1 dollar and 5 cents per bushel, and 73 
60-100 red do., at 1 dollar per bushel; also 103 barrels at 
25 cents each, and 9 do., at 30 cents each.” 

$520.79. A. H. Detwizer & Co. 

per 7. F. Hall, Agent. 

Subsequently, and before any trial in the cause, the plain- 
tiff abated the suit as to Francis R. Shipper and Isaac Det- 
wiler, the sheriff’s return showing that they were no inhab- 
itants of his bailiwick. 

On the trial of the cause in the circuit court, the plaintiff, 
Green, offered in evidence the deposition of Theodore F. Hall, 
who proved, that in August, 1858, he was the agent of A. 
H. Detwiler & Co.,.and began to purchase wheat for them 
about that time, and had orders to stop buying in the latter 
part of October, following; that he purchased of plaintiff 
for defendant four or five hundred bushels of wheat before 
his agency was revoked, and had not paid for the same; 
that he was to buy wheat by weight and receive ecompensa- 
tion for his services at the rate of five cents per bushel; that 
it was customary with himself and other agents in his neigh- 
borhood to buy wheat and ship it before it was paid for, and 
the statement filed with his deposition was a true list of 
wheat purchased for defendants and the money he had 
received from them. On the cross-examination by the 
defendants’ attorney he stated that he was not authorized to 
buy wheat on credit for defendants, except that he was 
authorized to receive wheat on deposit to be paid for at 
market price when demanded; that he was not authorized 
to give the notes of the defendants for wheat on deposit or 
otherwise, but that he was authorized to give receipts under 
similar circumstances, and had done so; that he had informed 
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defendants of his receiving wheat on deposit; that the 
receipt given to the plaintiff was not dated back that he 
remembered, but possibly might have been soz that he did 
not recollect of saying anything to the plaintiff at the time 
of the purchase of the wheat about his being the agent of 
the defendants; that it was not his custom to buy without 
disclosing his agency, but generally did so and spoke of 
defendants’ ability to pay; that he had inserted an adver. 
tisement in the * Marietta Intelligencer,” stating that he would 
pay the highest market price in cash for wheat without dis- 
closing himself to be an agent; and that he did not remem- 
ber of receiving a letter from the defendants about the latter 
part of September, 1858, requesting him to come to Wheel- 
ing and settle and close up their business; he had large 
quantities of wheat on hand at that time, not weighed, and 
had not money eneugh on deposit to pay for the same. On 
being re-examined by the plaintiff, he stated that shortly 
before the wheat purchased of plaintiff, Green, was shipped, 
defendant, A. H. Detwiler was at Marietta, and that witness 
informed him of the amount of wheat bought but not 
delivered or paid for, and mentioned that of plaintiff among 
other lots; that defendant requested him to send the wheat 
spoken of as fast as he could, and said that he would send 
down money to pay for it, and furnished him with 1,990 
dollars at the time, and sent 3,000 dollars soon after he 
returned to Wheeling; which money witness paid out on 
wheat already forwarded, and defendant expressed himself 
well satisfied with this proceeding; that the reason plaintitt 
was not paid, was because no funds of the defendant were 
left in his hands; and that all funds supplied witness, by 
defendants, had been paid out for wheat purchased of other 
arties and shipped to defendants. There were annexed to 
the deposition of J/all several letters showing the receipt of 
wheat by the defendants, forwarded at various times by Hall, 
and the receipt of money by him, transmitted by the defen- 
dants; also showing that //all had forwarded wheat which 
had not been paid for, and that he had purchased, and had 
in store, wheat amounting in value to a sum largely in excess 
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of funds belonging to the defendants in his hands; also a 
statement showing that he had forwarded wheat bought 
from other parties when there were no funds in his hands, 
and that funds had been supplied by defendants to pay for 
the same; and that after charging defendants with the whole 
amount of money paid by /all on wheat, and adding thereto 
his commission, there was due him personally from defen- 
dants 380 dollars and 41 cents over and above the amount of 
money furnished by the defendants. It was also proven that 
on the 30th day of October, 1858, plaintiff delivered to Hall 
at Newport, Ohio, the wheat mentioned in the receipt hereto- 
fore described, which was thence shipped by him to defen- 
dants. ‘T'o the introduction of this evidence, the defendant 
by his attorney excepted upon the ground that /all not 
having disclosed his agency at the time of purchasing the 
wheat, was a party in interest and liable to plaintiff for the 
value of the wheat; but the court overruled the objection 
and permitted it to be read to the jury, when the defendant 
excepted thereto, which constituted his first bill of excep- 
tions. The defendant offered to prove by O. H. Pryor and 
others that at the time of said transaction, and before, there 
was a general usage prevailing at the places where Hall 
purchased the wheat, and throughout the surrounding coun- 


when ramen nae 


try, to the effect that agents for the purchase of wheat in 
Ohio for principals residing elsewhere, always purchased for 
cash and never on the credit of principals. The plaintiff 
by his attorney objected to the introduction of this testimony 
and the court sustained the objection; to which ruling the 
defendant also excepted. The defendant introduced other 
testimony tending to prove that at the time of the sale and 
delivery of the wheat by the plaintiff to Hall and the ship- 
ment to defendants, the plaintiif did not know that Hall was 
buying it for any other person, but sold it to him on his own 
credit only. 


| 
| 
| 


ij 


nem raeseceniatiet rahe err memes aie spent ee 


The defendant moved the court to instruct the jury that 
if they believed that the wheat was agreed to be sold by the 
plaintiff to Hall at Marietta, Ohio, where Hall resided, while 
the wheat was on the plaintifi’s farm at Newport, Ohio, to be 
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afterwards delivered at Newport, and to be paid for at any 
time after delivery when the plaintiff should demand the 
price; and that if the jury believed that at the time of the 
contract of sale, the plaintiff did not know that Hall was 
acting as agent for the defendants, but made the contract 
with him on his credit alone: and if the jury believed that 
the wheat was afterwards delivered to Ha// according to the 
contract and upon the credit of Hall alone, and not on the 
credit of the defendants; then, although the said Hall was 
the agent of the defendants to buy wheat at the time of said 
contract and delivery, and did buy the same as such agent 
for the defendants and did send the wheat to the defendants, 
yet the defendants were not liable to the plaintiff in this 
action for the price of said wheat: if the jury believed that 
the said Hal/ was not authorized to buy only for cash sup- 
plied and to be supplied for the purpose, by the defendants, 
or by reason of bills or drafts to be drawn by Hall on the 
defendants and to be discounted in bank. And in such case 
even if the said Hall had authority to buy wheat on the 
credit of the defendants they were not liable, if at any time 
before the defendants knew of the existence of the debt to 
(Green for said wheat, they had in good faith and according 
to the terms of such agency, advanced the price thereof to 
said Hall, and paid him so much money that there was 
nothing due from said defendants to said Hal/ atter crediting 
him with said wheat of Greens and all other proper credits 
as between him and the defendants, and so that the accounts 
between said Hall and the defendants could not afterwards 
be disturbed by the demand of said Green without injustice 
tothem. Which instructions the court refused to give, and 
to this refusal the defendant excepted: but the court gave 
the following instructions: “The jury are instructed that if 
they are satistied from the testimony in the case that the 
relation between the defendants and Hall was such that 
defendants furnished Hall with a sum or sums of money, 
and sent him into market simply to invest such moneys in 
wheat for them, then Hall had no authority to buy wheat for 
defendants on credit. 
VoL. I. 15 
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“But if the jury is satisfied from the testimony that Hull 
was authorized to go into the market and buy wheat gener. 
ally, for defendants, or if Hall was authorized to make 
contracts for wheat and repay himself by drafts on defen- 
dants, or if from the course of dealing the jury are satisfied 
that Hall was in the habit of buying wheat and forwarding 
it to defendants, and defendants knowingly received it Pe 
being in greater amount than their advances of cash, that 
then defendants would be liable unless they had in the 
due course of the business of said defendants and Hall, 
touching the premises, made advances to said Hall sufficient 
to pay for the wheat so received, or he will be liable for so 
much as may not be covered by these advances. Or if the 
jury shall find that defendants have received wheat beyond 
the amount of the advances, and which was sold to Hall 
and by him purchased as the private agent of the defen. 
dants, the plaintiff would be entitled to recover to the 
amount of such wheat in excess over the advances to the 
amount of his proof.” 

The jury found a verdict for the plaintiff, of 520 dolla: 
and 77 cents, the value of the whole amount of wheat sold 
by the plaintiff. After refusing to grant a new trial, the 
court gave judgment on the verdict. 

A supersedeas was allowed by a judge of this court, upon 


a petition which set forth substantially the errors claimed 
in the bills of exceptions. 


The petition was signed by James S. Wheat, but the cause 
was not argued for the plaintiff in error in this court. 


M. C. Good, for the defendant in error, insisted in argu- 
ment— 

1st. That the verdict and judgment thereon, in the circuit 
court, is correct, and sustained by the law and the evidence 
in the cause. 

2d. That Theodore F. Hall was the authorized agent of 
the plaintiff in error, to purchase said wheat, and that he 

whs a competent witness for the defendant in error, and 
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that his deposition taken on the 9th day of May, 1859, was 
competent testimony in the cause: Ist, because he was a 
competent witness, having no interest in the result of the 
cause; and secondly, if interested, the exc ption for that 
cause should have been made at his eXa nination, and such 
exception could not be taken after the plaintiff in error had 
eros examined the witness anc ( sition returned. 

3d. That the instructions asked from the court, by the 
plaintiff in error, on the trial of this cause, were properly 
refused by the court, and that the instruction given to the 
jury by the court wa bstantially, if not eri ically, correct. 
It was not prejudici bls. rtainly, to the } laintiff in error, 
and if liable to exception it was on the part of the defendant 
in error. 

4th. That substantial justice was done by the verdict and 
judgment, as it is manifest, the plaintiff in error received 


and used the w] eat of defendant in error, and it was never 


paid for, either by him or his agent. 


« 


HARRISON, J., delivered 1c O} inion of the « ourt. 


This court is of opinion, that a the deposition of the said 
Hall was taken upon due notice and by proper authority 
and that the said adit Was cross-examine ad by the plaintift 


> 


in error without obj ‘tion at the time of taking the same, 
it was too late to objec tt "ei ling the same as evidence on 


the trial of the cause, upon the ground of his alleged 
interest in the subject in controve Had that objection 
been made at the time of taking the dc position in the 

of Ohio, the plaintiff ( ould th n have filed a release 
witness, and rendered him a competent witness, if he had 
an interest in the subject. 

And the court is further of the opinion, that the record 
chows the said Hall to have been the agent of the plaintiff 
in error for the purchase of wheat, at the time the defen- 
dant in error sold his wheat to Hall; and that the plaintiff 
in error having received the said wheat from the said Hall, 
and appropriated the same to his use, he is bound to pay tho 
defendant in error for the same. 
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And the court is further of re opinion, that the circuit 
court did not err in refusing to permit the custom stated in 
the second bill of exceptions, to be proved on the trial of 
the cause; nor did the teouil court err in refusing to give 
the instructions asked by the plaintiff in error, or in giving 
the instructions set out in the second bill of exceptions, 

The judgment of the court below is therefore affirmed 


with costs. 


JUDGMENT AFFIRMED. 
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Hawkins vs. Wilson. 


AV hecling, 
Hezekian Hawkrns vs. Joun M. WItson. 
January Term, 1865. 


The description, in a summons of unlawful detainer, of premises, as ‘‘a cer- 
tain house and appurtenances;'’ import /and within the meaning of chap. 134 
of the code of 1860, to the extent of the land on which the house stands and 


} 


the garden attached to it, but no further. 


2, A vendee in an executory contract for the sale of land, cannot maintain an 
action of unlawful detainer against the vendor for the possession of the 
premises. The only remedy, at law, of the vendee, being an action for dam- 
ages on the breach of contract for refusing to deliver the possession. 

3. No objection can be taken in the court of appeals, to an instrument of writing 
in the cause, because the same was not properly stamped by a U. S. revenue 
stamp, when no objection appears to have been made to its introduction in 
the court below, and the fact made the subject of a bill of exceptions or other 
specific notification. 


On the 23rd day of January, 1864, Hezekiah Hawkins sued 
out of the office of the clerk of the circuit court of Monon- 
gaia county, a summons of unlawful detainer, directed to 
the sheriff of that county, commanding him to summon 
Joln M. Wilson to appear before the judge of the circuit 
court of said county, on the second day of the February 
term next ensuing, to answer the plaintiff of a plea that the 
defendant, Wilson, unlawfully detained from the plaintiff 
the possession of a certain house and its appurtenances, 
in Monongalia county, State of West Virgina, being the same 
purchased by said plaintiff from the defendant, and then in 
the occupancy of the defendant. 

The summons was returned executed on the 28th day of 
January following. 

The cause being docketed on motion of the plaintiff, the 
defendant by his attorney moved the court to quash the 
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summons, which motion was overruled; and thereupon the 
defendant pleaded not guilty, and a jury was empanneled who 
after hearing the evidence returned a special verdict, finding 
the defendant guilty of unlawfully withholding the house 
and appurtenances described in the summons, at the time of 
the institution of the suit, and that he had not so detained 
the possession of the premises for three years before the 
date of the summons in the cause, subject to the opinion 
of the court on the demurrer to the evidence filed with 
the cause; but if the law on the demurrer was for the 
defendant then they found forhim. During the progress of 
the cause the plaintiff introduced as evidence, after proving 
its execution by the subscribing witness, a writing or title 
bond, which his attorney stated was offered in connection 
with the other evidence in the cause. The bond was in the 
following words and figures: ‘Know all men by these 
presents, that we, John M. Wilson and Pleasy his wife are 
held and firmly bound unto STezekiah Hawkins in the penal 
sum of twenty-five hundred dollars, for the payment whereof 
we bind ourselves, our heirs and so forth: witness our hand 
and seal this 21st day of April, 1863. 

“The condition of the above obligation is such, that 
whereas the said Wéi/son has this day sold to the said Hezekiah 
Hawkins a certain tract or parcel of land in Monongalia 
county, on the waters of Jndian creek, estimated to contain 
fifty acres, at twenty-five dollars per acre; three hundred 
dollars in hand, two hundred and fifty the 30th day of 
October, 1863, two hundred and twenty-five dollars, the 10th 
day of February, 1864, two hundred and fifty the 10th day 
of February, 1865, and two hundred and twenty-five dollars 
the 10th day of February, 1866; and said Hawkins is to 
have possession of what he wants to seed, and have posses- 
sion of the house the first of November, and Wilson to have 
the old house and a lot to feed on till spring; and said Wilson 
is to make one thousand rails and lay them up where 
Hawkins wants them; said Wilson shall make or cause to be 
made to said Hawkins a good deed with special warrant for 
aaid land, deed to be made when the purchase money is 
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paid, then this obligation to be null and void, otherwise to 
remain in full force and virtue in law. 
Joun M. Wison, [SEAL ] 
Attest, April 21, 1863. K. Morris, [SEAL. }” 

To the introduction and reading of this bond the defen- 
dant by his attorney objected; but the court overruled the 
objection, and the defendant excepted to the ruling, which 
was the only bill of exceptions in the cause. The only 
evidence in the cause was the title bond and that of 4 
Morris and James G. Michael. 

Morvis testified, that he signed the title bond as a witness 
at the requcst of Wilson and Hawkin ; that Wilson signed it 
in his presence and that he then lived on the land named in 
the bond, and in a house on the same, which was the only 
dwelling house thereon; and that Wilson had moved on the 
land three years before, in the spring of 1861. 

Michael’s testimony corroborated that of Morris, as to the 
residence of the defendant on the land, and the length of 
time he had so resided, and in some other unimportant 
particulars. 

The defendant by his attorney filed a demurrer to the 
evidence, which being argued the court overruled, and then 
proceeded to give judgment on the verdict of the jury. 
The defendant then applied to this court for a supersedeas 
to the judgment of the circuit court assigning errors sub- 
stantially as follows: rst, The court should have quashed 
the summons, because it did not show on its face such a case 
as would authorize the proceedings, aud because the descrip- 
tion of the property was too vague and uncertain. Secondly, 
The court erred in permitting the title bond to go to the jury, 
because the same was not stamped by a U. S. revenue 
stamp; and because the title bond was executory in its 
character, and did not confer either the actual or constructive 
possession of the premises, so as to entitle the plaintiff to 
recover the possession in the action of unlawful detainer, 
under the Ist section of chap. 134 of the code of 1860; nor 
did the evidence introduced in connection therewith aid to 
prove actual possession in the plaintiff at any time. Zhirdly, 
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The court erred in refusing to sustain the demurrer to the 
evidence and in giving judgment for the “‘ house and appur- 
tenances,”’ because the evidence was not sufticient in law to 
authorize the judgment, and because the verdict was bad for 
uncertainty and vagueness of description of the premises, 
Fourthly, The court erred in giving judgment on the verdict 
and awarding a writ of possession for the “house and ap- 
purtenances,” because of vagueness and uncertainty; the 
officer could not know of what to deliver the possession. 


P. H. Keck for the plaintiff in error. 
J. S. Wiheal for the defendant in error. 


Brown, J. This was an action of unlawful detainer, 
brought by Hezekiah Hawkins, the defendant in error, 
against John M. Wilson, the plaintiff in error, in the circuit 
court of Monongalia county, in which there was a verdict 
and judgment for the defendant in error. To that judgment 
a supersedeas was allowed by a judge of this court. 

At the trial in the court below, the defendant there moved 
to quash the summons instituting the suit, which motion 
the court overruled. The plaintiff below, after proving its 
execution, offered in evidence a title bond from the defen- 
dant, Wilson, to himself, embracing the house and appur- 
tenances in the summons mentioned; to which the defendant 
objected, and his objection being overruled by the court, 
and the paper admitted, he excepted. 

Two points fairly arise upon the record for the decision of 
this court. Ist, Does the statement in the summons, that 
the “defendant unlawfully detains from the plaintiff the 
possession of a certain house and its appurtenances, in 
Monongalia county, being the same purchased by said plain- 
tiff from said defendant, and the same house now in the 
occupancy of said defendant,” import land within the mean- 
ing of chapter 134 of the code of 1860. 

Upon a review of the authorities cited in the 1st vol. of 
Sharswood’s Blackstone’s commentaries, book 2, page 16, 
in note, and 3 Sanders 401, note 2, I think that we are fully 
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warranted in holding that, the words, “‘a certain house and 
appurtenances,” do import /and within the meaning of the 
statute. to the extent of the land on which the house stands 
and the garden attached to it, but no further. 

[ think there is nothing in the objection, that the descrip- 
tion of the property in the summons is too uncertain, it 
being described with convenient certainty. 

The other, and most important question, is that raised to 
the title bond, or right of a vendee not having any legal 
title, to recover the possession from his vendor. The attor- 
ney for the defendant in error, has not been able to furnish 
us with any authority in support of the proposition; nor 
have I been able to find any, in the examination I have been 
able to make in the progress of the cause. 

In Middleton vs. Harrison, 11 Grat., it was held that “a 
landlord who sells land, in the possession of his tenant, by 
agreement under seal, and the tenant refuses to deliver pos- 
session; the landlord is the proper party to institute a pro- 
ceeding of unlawful detainer to obtain possession.” This 
affirms the right of the vendor, in an executory contract for 
the sale of land, to bring the suit to obtain the possession, 
And the inference would seem fair that the converse of the 
proposition was equally true, that the vendee in an executory 
contract for the purchase of land, could not bring the suit 
to obtain the possession. 

But when the case of Middleton vs. Harrison is carefully 
considered, it will be found to embrace both propositions, 
substantially. For the learned and able judge of the cireuit 
court of Jackson county, who tried the cause in the court 
below, instructed the jury substantially to that effect. And 
judge Moncure in delivering the opinion of the court of 
appeals, says expressly that, “in regard to the instructions, 
[ think the court did not err in refusing to give those which 
were asked for by the parties, or in giving those which were 
given by the court. 

Again judge Allen delivering the opinion in the case of 
Yancey vs. Mauck, 15 Grat. 306, uses the following language: 
“As between the vendor and vendee, the latter occupies the 

Vou. I. 16 
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position of tenant at sufferance to the former. The vendor 
may assert his legal title, and recover possession of the 
premises by ejectment, and so disaffirm the executory agree- 
ment to sell,” &c. In equity the vendee before he receives 
his deed is regarded as the owner of the land, and the ven. 
dor the owner of the purchase money; but otherwise in law: 
2 Tucker’s Com., book 3, chap. 21, page 460-1, where it is 
also said that, “the only remedy now known in a court of 
law for the breach of that contract, (i. e. for the sale of land) 
is an action for damages.”” The case of Allen vs. Gibson is 
thought to militate against this doctrine, and admit a recoy- 
ery of possession in a court of law on an equitable right. 
But that case simply decided that under the act of 1814, s 
mortgagee, after forfeiture, may obtain possession of the 
mortgaged premises by action of unlawful detainer: and in 
my view of the case, this rather sustains the doctrine as 
stated by judges Allen and Tucker, than militates against 
it. For the mortgagee after default, has a strict legal right 
as contra-distinguished from a mere equitable right. 

Now if the vendee in possession, is but the tenant at suf. 
ferance of the vendor, liable to be turned out at pleasure, 
without even notice to quit, what could it avail the vendee 
not yet in possession under an executory contract, to recover 
the possession from his vendor in this action of unlawful 
detainer, only to be turned out again at the pleasure of his 
vendor, or to be ejected by the judgment of the court in an 
action of ejectment by the vendor to regain the possession? 
There is a marked distinction between courts of law and 
court of equity in their nature and character, and in their 
mode of action and the subjects of their jurisdiction. They 
have separate spheres of action; and with us the incongruous 
system adopted in some of our sister States, of mingling the 
jurisdictions of law and equity, and abolishing all distinction 
between those tribunals, has never found favor; but has been 
repudiated when attempted in the legislature. 

So long then as we have these two distinct jurisdictions, 
it would seem most consonant with principle and experience, 
that each should be confined to its proper sphere, i. e., that 
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legal rights should be tried and determined in courts of law, 
and equitable rights heard and decreed in the courts of 
equity. 

The right of the plaintiff in the court below, was a mere 
equity, arising out of an executory contract to sell and 
deliver possession. The legal title remained in the defen- 
dant below, who refused to execute his contract. For the 
breach of contract, a court of law will inquire of the dam- 
ages, and in a proper case, a court of equity will compel 
specific execution. But it would seem incongruous for a 
court of law to enforce specific performance, in whole or in 


part, (for such it would be, pro tanto) to recover the posses- 


y 
I 
g 


sion under the executory agreement in this case, in the 
proceeding of unlawful detainer. And this view of the case 
would seem to be strengthened by the provisions of the 
statute, code of 1860, page 611, sections 20 and 21; and the 
very stringent rule of construction of that statute, by the 
court of appeals in the case of Davis el als vs. Feays et als, 3 
Grat., 283. If the equitable rights of the parties could be 
inquired into and determined in a court of law without that 
statute, its passage was unnecessary and useless. 

Upon the whole then, I conclude that it was not competent 
for the plaintiff in the court below, to recover the possession 
upon a mere equitable right arising under the executory 
contract or title bond in this case; and that therefore, the 
said title bond ought to have been excluded from the jury 
as evidence of right to the possession, upon the objection 
taken to its admisibility by the defendant, Wilson. And 
the demurrer to the evidence should have been sustained, 
and judgment rendered thereon for the defendant. 

The objection, taken here, by the attorney for the plaintiff 
in error, that said title bond was not stamped by a U.S. reve- 
nue stamp, as required by the act of Congress, does not arise 
on the record, it not being made to appear by any objection 
taken at the trial, nor bill of exception nor certificate of the 
court, that it was not so stamped: 10 Grat,, 1. 


Harrison, J., concurred in the above opinion. 





124 COURT OF APPEALS OF WEST VIRGINIA. 


Jan’y Term, 


Hawkins vs. Wilson. 

Berksuire, President. As the question of title is not 
involved in this proceeding, but only the question of posses. 
sion, and as according to the authority of Allen v. Gibson, 
4 Ran., 468, a party who is entitled to the possession as 
against the defendant, no matter how, or in what manner or 
mode he may have acquired such right, or whether he has 
ever been in possession or not, is entitled to this remedy for 
the recovery of the possession; and as the statute gives this 
remedy in some cases where ejectment will not lie, to wit, 
in the case of forcible or unlawful entry, I had supposed 
that a fair construction of the first section of chapter 134 of 
the Code of 1860, as a remedial statute, would embrace the 
case of a vendee who, as in the present case, had expressly 
contracted with the vendor for the possession of the premises 
purchased, though the legal title remained in the vendor; 
and although by no means certain that the legislature in 
giving this remedy, did not intend to extend it to sucha 
case, yet, as according to the doctrine declared in the recent 
eases of Harrison v. Middleton, 11 Gratt., 528, and Yancey v. 
Mauck, 15 Gratt., 300, the vendee is regarded, at law, as the 
mere tenant at sufferance of the vendor holding the legal 
title, and that the vendor, and not the vendee, is entitled at 
law to possession, and may recover the same by ejectment, 
I cheerfully waive my own doubts and defer to these authori- 
ties and the opinion and judgment of my brethren in the 
case. 


JUDGMENT REVERSED. 
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Wheeling, 


HENDERSON SturM vs. Ricuarp Parisu, ef. al. 
uary lerm, 1865, 


. S. sells a lot of land to D., who sub-divides and sells to P. and S., and Parish ; 
S. conveys by deed to P. and S., the vendees of D, without retaining ven- 
dor’s lien; subsequently S., at the instance of /’arish, conveyed to him the 
lot sold him by D., upon his paying him the balance of the purchase money 
due on the whole land by D., and executed to Parish a paper promising to 
refund the said balance of purchase monsy, if it should appear that the por- 


1: 


tions sold to P. and 8S. were liable for the paymentof said balance. Hxtp; 
That the paper so executed by S. to Parish, was a promise without a con- 
sideration. 
2, A promise or contract where there is no valuable consideration, and where 
there is no benefit moving to the promisor, or damage or injury to the 
promisee, is void. 


Richard Parish brought a bill on the chancery side of the 
circuit court of Marion county, at the December rules, 1852, 
stating that about the 15th day of March, 1851, he purchased 
of one George Downs a tavern stand and lot of ground in 
Worthington, Marion county, for the price of 1400 dollars; 
00) dollars whereof he paid in cash, and « xecuted bonds for 
the payment of the residue as follows: 200 dollars due 
April Ist, 1852, 200 dollars April Ist, 1853, and 100 dollars 
April Ist, 1854; that Downs gave him a title bond binding 
himself to make a deed with covenants of general warranty 
against the 1st day of April, 1852; that Downs assigned the 
bond due April Ist, 1852, to one Henderson Sturm, who 
brought suit thereon and recovered judgment at the fall 
term of the circuit court of Marion county, and that an 
execution was then in the hands of the sherift for the col- 
lection of the money and costs; that Downs had assigned 
the other bonds to one Thomas F. Conaway, but did not 
know which of the assignments to Sturm and Conaway to 
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Sees 


place first; that he learned that one Jesse Sturm held a ven. 
dor’s lien on the tavern stand and lot for purchase money 
due from Downs, his vendor, and that he had in fact no title 
for the same, but it still remained in Jesse Sturm who was 
threatening to bring a suit to enforce the payment of his 
purchase money; that said Downs was wholly insolvent, and 
that the assignment to H. Sturm being in blank he could not 
speak as to any priority between him and Conaway. He 
therefore prayed that Downs, H. Sturm, Conaway and Jesse 
Sturm be made parties to the bill, and that the latter be 
required to answer how much purchase money was still due 
and owing to him by Downs, and that H. Sturm and Conaway 
be required to show respectively their assignments and the 
date thereof: and that an injunction be granted the com- 
plainant to stay all further proceedings until all questions 
could be heard by the court. 

At March Rules, 1853, Jesse Sturm filed his answer stating 
that he sold to Downs the house and lot mentioned in the 
bill for the sum of seven hundred and fifty dollars; that by 
the terms of the sale he was to make a deed to Downs when 


the purchase money was all paid; that on the 1st day of 


February, 1853, there was due and remaining unpaid of the 
said purchase money one hundred and eighty-nine dollars 
and twenty-four cents, which was a lien on the house and 
lot, and that he was willing to make a deed to Downs or any 
person whom the court should designate upon the payment 
of said remaining purchase money. 

At the April term, 1853, of the circuit court, Henderson 
Sturm, after moving to set aside the decree nisi, filed his 
answer, admitting, so far as he knew, the statement of the 
complainant as to the amount and number of the bonds 
executed by complainant to Downs, and stating that the bond 
for two hundred dollars due April Ist, 1852, was assigned 
him by Downs on the first Monday in April, 1851, and tha 
the other two hundred dollar bond was then in the posses 
sion of Downs and unassigned and that Downs wished to sell 
the same to him; that the complainant, Parish, was duly 
notified of the assignment to him, and remarked when 80 
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notified that it was all right; that he was ignorant at the 
time of said assignments to him of any purchase money 
being due from Downs to Jesse Sturm, and heard of no such 
objection from Parish when notified of the assignment, and 
called for proof of all the material facts from the parties 
putting his interests in jeopardy. 

On another day of the same term of court, Conaway filed 
his answer alleging that he had no personal knowledge of 
the terms of sale between Jesse Sturm and Downs, nor 
whether there had ever been a deed to Downs or not; that 
he purchased, and took an assignment thereof, the bond for 
two hundred dollars due April Ist, 1853, and also the one 
for one hundred dollars due April Ist, 1854, on the 26th day 
of June, 1851, for a valuable consideration; that betore 
doing so he saw complainant, Parish, who informed him 
that the bonds were right and just and he would pay them, 
and alleged that he was an innocent holder, and asked the 
protection of the court. 

The cause was heard at the June term, 1854, upon a 
motion of defendant, //. Sturm, to dissolve the injunction, 
which motion was sustained and no damages were allowed. 
The cause was also referred to a master to ascertain and 
report, what amount of purchase money was due defendant, 
Jesse Sturm < what amount of purchase money the ecom- 
plainant, Parish, paid to defendant, Downs, and when it was 
paid, whether before or after notice of assignment of the 
bonds, and whether the bonds assigned to Conaway by Downs 
were a part of the consideration for the house and lot bought 
by Parish of Downs; and whether there were any other 
lands than those mentioned in the bill upon which the pur- 
chase money due Jesse Sturm was a lien, and whether Downs 
sold all the lands he purchased of Slurm to complainant, 
Parish, and if not, who holds the same, In June, 1855, it 
was ordered by the court, that the surveyor of the county 
go on the lands and make survey of the same and return a 
plat to the court, and leave was also given the complainant 
to file an amended bill, which he did at the September rules 
following, alleging therein that since the filing of his ori- 


< 
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ginal bill he had ascertained that defendant, Downs had sold 
a portion of the land mentioned in the original bill to B. R. 
Patton, T. F. Sharp and H. Nay, and asked that they be 
made parties defendant to the original as also the amended 
bill. Patton, Sharp and Nay not answering, the bill was, as 
to them, taken for confessed. The cause again was heard at 
a special term of the court in November, 1856, when the 
report of the master, to which there were exceptions, had 
been filed, and the court was of opinion that the exceptions 
should be overruled and that there was due, according to 
the said report, to said Jesse Sturm by defendant, Downs, one 
hundred and twenty-nine dollars and twenty-four cents with 
interest from the Ist day of April, 1853, purchase money 
for the lot of land purchased by him from said Jesse Sturm, 
which was a lien on the same; it further appearing to the 
court that B. &. Patton, 7. F. Sharp and H. Nay purchased 
parts of the lot of land so sold by Sturm to Downs, from said 
Downs, after the purchase of the complainant, Parish, was 
made : the cause was again referred to a master to ascertain 
and report the date of each sale and also a particular 
description of the parcels so sold and purchased by Patton, 
Sharp and Nay; leave was also given complainant to file an 
amended bill making one Peter Tetrick a party, who was a 
vendee of Downs to a part of the land mentioned in the 
bill. 

Tetrick answered at the June term, 1857, alleging that part 
of the land, a lot containing less than one acre, was sold by 
Downs to Sharp, who sold it to Nay and he conveyed it in 
trust to #. B. Hall, trustee, who sold it under the provisions 
of the trust, and himself, /saae Nay, and one Jeremiah Hess 
became the purchasers; that these purchasers on the 13th 
day of October, 1853, instituted suit in the circuit court of 
Marion county against Jesse Sturm, the original holder, and 
others to procure the legal title from said Sturm; that said sale 
under the trust was made with the knowledge and assent of 
Sturm and the other parties in interest, and a decree was had 
against Sturm, he failing to appear and answer, requiring 
him to make a deed conveying the legal title to Tedrick, Nay 
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and Hess: which he subsequently did on the 15th day of 
December, 1855, and that Hess afterwards, on the 7th day of 
July, 1856, conveyed by deed his inte rest to Tetrick and Nay 5 
and that at the time of the purchase under the trust he knew 


of no incumbrances or liens. 

The complainant Parish, at July rules, 1858, filed an 
amended bill stating that he learned that Downs had divided 
the land purghased of Jesse Sturm into three lots, and that 
the one sold complainant was prior to the sales made 

atten and Sharp, that sale being made on the 13th day of 
March, 1851, arid the sales to Patton and Sharp some eight 
or ten months afterwards: that Sharp sold the lot bought by 
him to one C. #1. Davis, Davis to H. Nay, who conveyed in 
trust to EL. B. Hall, and then set up the sale under the trust 
and the suit against Sturm and others, as responded by 
Tetrick in his answer; he also alleged that he knew nothing 
of the suit of Tetrick and others against Sturm, although 
commenced long after his original suit had been brought; 
that said Sturm also made a deed to one N. H. Martin, who 
was avendee of Patton, who purchased one of the lots from 
Downs, acknowledging payment of purchase money; that 
in 1855 Sturm represented to complainant that his unpaid 
purchase money from Downs would have to be paid, that 
Downs was unable to pay it, and that the complainant was 
induced to pay the balance to Sturm, amounting to 212 dol- 
lars and 13 cents including interest, for which he took a 
receipt from Sturm, and also an instrument in writing pur- 
porting to be a refunding receipt given the complainant by 
Jesse Sturm, that in the event of other of the lots of land 
sold by Downs, being liable to Sturm for any portion of the 
purchase money, he would refund to the complainant that 
liability with interest; and that Jetrick, Hess and Nay refused 
to pay any part-of the said two hundred and twelve dollars 
and thirteen cents, alleging that they had a deed from Sturm, 
as also did Martin the vendee of Patton who also had a deed 
from Sturm, and that Conaway had brought suit to collect 
the bonds of complainant executed to Downs. He therefore 
alleged that the Patton and Sharp lots were bound to Sturm 

Vou. 1. 17 





130 COURT OF APPEALS OF WEST VIRGINIA. 


Jan’y Term, 


1865. 


Sturm vs. Parish, et. al. 


for the said balance of purchase money, unless Sturm had 
released them by his own act, and if so then he was bound 
to refund the sum of two hundred and twelve dollars and 
thirteen cents to the complainant according to his receipt, 
To this amended bill Jesse Sturm answered at the following 
September rules, that there remained due him on the sale 
to Downs, of the original purchase money of seven hundred 
and fifty dollars, one hundred and eighty-nipe dollars and 
twenty-four cents, on the Ist day of February, 1853, and 
not one hundred and twenty-nine dollars and eighty-four 
cents as reported by the master, (alleging that the master 
misplaced the figures of the amount); that the reason he 
permitted the bill in the suit against himself by Tetrick, Hess 
and Nay to be taken for confessed, was because he under- 
stood and believed that the lots sold by Downs to Patton and 
Sharp, were so sold prior to the sale to the complainant, and 
that the lot sold to the latter was amply sufficient to satisfy 
the balance due him from Downs; that the evidence upon 
which the master predicated his conclusions as to the order 
and dates of the sales of the respective lots by Downs, was 
insufficient to prove that the complainant purchased his lot 
first; that Patton, as respondent was informed, agreed to 
re-sell to Downs lot No. 2 (as defined on the plat of the sur- 
veyor,) and took his bonds therefor, but that Patton in fact 
never parted with the possession of the lot and continued to 
collect the rents accruing thereon, nor did said bonds express 
on their face for what they were given, and that when the 
tirst one became due, Downs was utterly insolvent and the 
bonds were cancelled and given up; that on or about the 
3rd day of February, 1855, the respondent executed a deed 
to Patton’s vendee, Martin, for lot No. 2, at the request of 
Downs, Patton and Martin retaining no lien, and on the same 
day at the instance of complainant, Parish, and the Nays, he 
executed a deed'to J. B. and A. BE. Nay for lot No. 1, sold 
by the complainant to them, retaining no lien, and also on 
the same day executed a deed conveying the other and 
remaining part of the land sold to Downs, to the complainant, 
but refused to deliver the same until the balance of purchase 
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money due him from Downs, was paid with interest; that 
afterwards, on the 20th day of February, 1855, the com- 
plainant paid him the residue of the purchase money, one 
hundred and eighty-nine dollars and twenty-four cents with 
interest, in all two hundred and twelve dollars and thirteen 
cents; and that six months afterwards, when the complain- 
ant expressed dissatisfaction and suggested that some other 
part of the land should be made liable to the payment of the 
purchase money, he executed to him the refunding receipt 
to make him easy; that he did not importune complainant 
to pay the residue, and took upon himself the burden of 
straightening up the matter, but that complainant presented 
respondent with a writing from Downs directing him to con- 
vey the lot to complainant, which he agreed to do when the 
purchase money was paid and not otherwise, and that com- 
plainant then had his suit pending to settle the matter with 
the assignees of Downs, respondent ever maintaining that 
the land to complainant, Parish, was last sold and liable to 
the payment of his purchase money, and never heard it 
questioned until complainant suggested the matter, when he 
signed the writing called a refunding receipt; and that the 
grantees in all the deeds from respondent, were resident 
about the premises and knew all the facts in relation to the 
sales, whilst he lived at a distance, and to take advantage of 
what they knew to be a mistake would be a fraud upon the 
respondent. 

Tetrick and Isaae Nay also answered the amended bill, 
alleging that the land bought by them was sold after that 
sold to complainant, Parish, that their title was decreed 
them by the court and could not be wrested from them; 


that the balance paid by complainant to Sturm, was paid 
voluntarily and could not be then recovered on the ground 
of mistake; that the paper marked “N” did not bind Sturm 
as it was subsequent and without consideration and of no 


validity; that a new case was presented by ecomplainant’s 
amended bill, being for refunding money voluntarily paid, 
and that they ought not to be involved or prejudiced thereby. 

The cause was again referred to a master in June, 1860, 
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to review his report previously made, and to ascertain 
whether the defendant, Jesse Sturm, knew, before the date 
of the final decree in the cause of Tetriek, Hess and Nay 
against him, of the sale made by Downs to the complainant 
of the parcel of land purchased by him of Downs. 

A final decree was rendered in December, 1860. The 
court determined that the complainant had no relief against 
the bonds assigned by Downs to Conaway and H. Sturm ; that 
Downs made a deed to complainant for the lot of land set 
out by the report of the surveyor as being a part of that 
purchased by him from Doirns, and not by him sold to other 


arties: and that there being no such purchase money lien 
| ; 


geht to be enforced against the 
lot of land sold by Downs to complainant, Parish, that he 
ought to refund the sum of two hundred and twelve dollars 


in favor of Jesse Sturm as ou 


and thirteen cents, and judgment was given accordingly, 
together with costs against Sturm in favor of complainant, 
and also in favor of Conaway and H. Sturm. 

The writing executed by Jesse Sturm to complainant, 
Parish, is as follows: 

“ Wuereas, There was due Jesse Sturm from George Downs 
two hundred and twelve dollars and thirteen cents, it being 
the balance of principal and interest, to the 7th day of Feb- 
ruary, 1855, on the property of said Stwrms sold to said 
George Downs in Worthington, the said property was after- 
wards sold to Richard Parish by George Downs, the sad 
Parish executed his note to Jesse Sturm for the above amount, 
it being the remainder of the purchase money on the above 
property, and believing him to be the lawful one to pay the 
money to in order for me to get my deed, and the said 
Downs gave me an order to said Sturms for a deed, which 
deed I have received, there is others claiming on the prop- 
erty, and if it should prove that any other portion of the 
property should be liable, that liability shall be refunded to 
the said Parish with interest, August 9th, 1855. 

JESSE STURM.” 

On the reference before the master it appeared in the 
evidence of Downs, that he sold the land to Parish before 
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the sale to Patton and Sharp; the same matter was proven 


by Henry Pride on the second reference; some evidence was 
brought forward tending to prove that the sales to Patton 
and Sharp were made prior to the sale to Parish, but no 
writing or memorandum was had between them and Downs; 
the master reported the sale to Parish as having been first 
made. 

Defendant, Sturm, prayed an appeal to this court, which 
was granted. 


E. B. Hall for the appellant insisted: 

Ist. That if the parcel sold to Parish was even the first 
sold, it was not competent to decree against appellant as 
was done in said final decree, without first ascertaining that 
the other parcels were of value sufficient to pay appellant’s 
claim for unpaid purchase money. 

2d. That the decree of June 29th, 1860, should have 
required the commissioner to ascertain if appellant knew, 
not only of the fact, but also the order as to time of the 
sales of the several parcels sold, when the bill of Hess, 
Tetrick and others, was taken for confessed, and when he 
conveyed the several parcels, other than that sold to Parish. 

8rd. That under the circumstances, and from the evidence 
in the case, it is shown that if any other than the Parish par- 
cel was first liable for appellant’s claim, appellant was hon- 
estly mistaken and misled by the parties, who, by the decree 
in this cause, are made to profit by deceiving appellant in 
the premises, and it was error to decree that even as to the 
parcels conveyed to others than Parish, appellant had no 
lien for his purchase money unpaid, it appearing that none 
of said parties had been misled, deceived, or suffered any 
thing on account of any mistake or misapprehension df 
appellant. 

4th. That the court was in error in overruling the excep- 
tions of appellant to the several reports of the master com- 
missioner in the cause, dated respectively, October 4th, 
1854, June 80th, 1857, and September 25th, 1860. 

5th. That the evidence in the cause did not warrant or 
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sustain the finding of the commissioner, and the decree of 
the court thereon, as to the dates and order of the sale of 
the several parcels of said land, but on the contrary demon. 
strated and proved that the parcel sold to Parish was the last 
sold, and that the transaction reported by the commissioner, 
as a re-sale of one parcel, by Patton to Downs, and by him 
again to Patton, was no sale or re-sale, but a nullity, there 
being no note or memorandum in writing in the case, signed 
by or for Patton, and no payment or possession by Downs, 

6th. That it was error to decree costs against appellant, 
in favor of complainant and his co-defendants, Conaway and 
Henderson Sturm, the latter of whose claim had been paid by 
complainant before decree, and nothing in the cause to show 
that he was a necessary party, certainly not made so by 
appellant, who brought no suit, and made no costs necessary 
by any party. 

7th. The refunding receipt or paper writing from Sturm 
to Parish of the 9th of August, 1855, if at all intelligible, 
is a contract or promise without a consideration, and there- 
fore void. 


G. H. Lee and B. Despard submitted in substance, the 
following written argument for the appellee, Conaway : 

The first point to which we will advert is suggested by 
the circumstances under which Conaway took the assign- 
ment of the two bonds of complainant. He states that 
when the sale was proposed by Downs, he first saw com- 
plainant and learned from him that they were just and would 
be paid, and this he repeated after he, Conaway, had taken 
them, and that as he had thus been induced to take the 
bonds, complainant ought not now to be permitted to resist 
payment. We submit that this allegation is sufficiently 
sustained by the evidence. Downs proves that he offered 
the bonds to Conaway in Worthington, where Parish lived, 
that Conaway declined taking them without first seeing 
Parish, and ascertaining if he was willing he should purchase 
them; that he did see Parish, and had a conversation with 
him, and then bought the notes of Downs; and although he 





COURT OF APPEALS OF WEST VIRGINIA. 


Jan’y Term, Sturm vs. Parish, et. al. 1865. 


does not remember the conversation that took place between 
Conaway and Parish, the inference is irresistible, that it was 
as Conaway states, and that he was thereby induced to buy 
the bonds. Koon proves that Parish told him he had said 
to Conaway, that the bonds were right, and that he would 
pay them. 

It is in vain to say, that Parish might not then have 
known of his equity. He knew the facts; he knew he had 
not acquired the legal title to the property; it was his duty 
to inform himself of his title, and whether he had any 
grounds connected with it upon which to refuse payment of 
his bonds, and to warn a party in treaty for them not to take 
them. If he needed further information than he already 
had, Downs was on the spot and doubtless willing to give it. 

That a party who encourages another to purchase a sub- 
ject such as his bond, or even real estate, in which he has an 
interest, or even permits another to purchase, by standing by 
in silence, without making known his equity, will not after- 
wards be allowed to set it up against the purchaser, is a 
familiar doctrine, for which the authorities are numerous. 
We cite; 1 Sto. Eq. Jur. § 385. § 386; Hunaden v. Cheyney, 
2 Vern., 150; Backner, &c. v. Smith, &c., 1 Wash., 296, 300; 
and Hoomes ex. v. Smock, 1 Wash., 389, 392, cases of trans- 
fer of gaming securities; Davis’s ad. v. Thomas, 5 Leigh., 1, 
case of a transfer of a note; Taylor's ad. v. Chowning, 3 
Leigh., 654, opinion of Carr, J.; Mayo v. Giles ad., 1 Munf. 
583: Wendell’s ex. v. Van Renssalaer, 1 John, Ch. Rep., 354. 
To show that in such a case as this, it is the duty of the 
party to inform himself as to his title, before he encourages 
a purchase by another, and, as said by Lord Keeper North, 
that it is “‘a negligent thing’ in him not to do so, we refer 
to Hobbs vy. Norton, 1 Vern., 186; Stowes v. Barker, 6 John. 
Ch. Rep. 166; Lomax v. Picot, 2 Rand. 247, 262, 271, 274; 
Hundsden v. Cheyney, 2 Vern , 150; Feasdale v. Feasdale, Sel. 
Cas., ch. 59; 1 Fonbl., 161., n., 8. C. 

Parish, by his assurances that the bonds were good and 
would be paid, having misled Conaway, lulled him into a 
false security and induced him to part with his money and 
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take the assignments, cannot, now that Downs has become 
insolvent and Conaway’s recourse to him would be fruitless, 
be permitted to turn around and say that he has an equita- 
ble defence against them. If a loss is to be sustained, he 
and not Conaway is the one who should bear it, or look to 
the common indemnifier Downs for reimbursement. We 
submit that the equitable estoppel in pais is fully made out, 

We pass to the questions having reference to the order in 
point of time in which the several sales of Downs were 
made, and we maintain that upon a proper analysis of the 
testimony, there can be no doubt whatever that the com- 
missioner was right in the conclusion to which he came in 
his second report, reiterated in his third and accepted and 
adopted by the court below in its final decree, that the sale 
to Parish did precede those to Patton, Sharp and I. Nay. 
The only testimony that tends to raise any doubt upon the 
point is that of Patton, H. Nay and perhaps J. B. Nay. 
But Patton and Henry Nay were both purchaser of portions 
of the property of Downs, both were parties to the cause, 
and both had a plain and direct interest in the result of the 
suit. Both were interested to divert Sturm’s lien from their 
lots by devolving it upon that purchased by Parish; and 
although they had sold the lots, yet if the lien had been 
asserted against them in the hands of the purchasers, there 
would have been a failure pro tanto, of the consideration 
which Martin, the purchaser from Patton, was to receive for 
his money, and Nay was liable on the covenants of general 
warranty in his deed to Hall, the trustee, for his lots. 
Their depositions were duly and formally excepted to on this 
ground in the court below, and they were plainly inadmissi- 
ble as evidence in thiscase. We therefore pass them by 
without further comment. 

As to J. B. Nay, it will be found that his testimony is 
very vague and unsatisfactory. He speaks of conversation 
between Downs and Sharp, which he thinks he heard in 
the winter of 1850-1, in which the purchase of a lot by 
Sharp, of Downs, was spoken of. No writing was produced, 
nor was he called upon as a witness to any contract then 
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made. His testimony amounts to nothing more than a vague 
recollection of a loose conversation that took place upwards 
of eight years before he gave his de po ition, and little or no 
weight can be given to it. 

On the other hand, when we come to examine the other 
testimony in the cause, we find every shadow of doubt that 
might be raised by the evidence of J. B. Nay, and even that 
of Patton and H. Nay, (if it could be considered by the 
court,) fully removed. 

Downs was the man who made all the sales, and who it 
must be supposed knew best about his sales and the times 
at which they were made. Ie says he sold the tavern house 
property to Parish in March, 1851, and that after he made 
that sale, he sold the lot No. 2 to Patton. He explains that 
he had previously sold this property to Patton for four hun- 
dred dollars, but had re-purchased it, an » is speaking of 
the second and final sale to Patton. fe says he sold the 
lot that Sharp got in the winter of 1851-52, that which 
Henry Nay purchased in the summer of 52. This wit- 
neas’s liability is the same upon whomsoever the burden may 
be cast, his interest is perfectly equally balanced, and his 
testimony is not excepted to by any | ly : And he is abun- 
dantly confirmed by other witnesses. 

Pride says he removed to Worthington in September, 
1851, and lived there till 1857, that he was acquainted 
with the Downs property, and wa ognizant of most of 
the trading in real estate in the place luring bi stay. He 
says the sales to Patton and Sharp were made in the winter 
of 1851-52, and that to H. Nay was the la ile made by 
Downs. In his second deposition, he identifies the time 
of the sale to Patton as in the winter of 1851-52, by 
the circumstance, that during that winter he was working 
in a shop on that lot, (No. 2. and Down id Patton came 
into the shop and notitied him that on that day Downs had 
sold said lot, (No. 2.) to Patton. He speaks of the sales of 
which he was personally cognizant; he s not speak of 
the sale to Parish, manifestly because that sale took place 
the spring before he removed to Worthington. 

VoL. I. 18 
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Davis thinks that the sale to Sharp was in 1851, but 
he states explicitly that the first sale he had knowledge 
of was the sale of the tavern house property. This was the 
lot sold to Parish, No. 3. The last sale he knew of was of 
the lot sold to Sharp, and he was present when it was 
made. 

Fortney, whose deposition was taken twice, was interested 
in lot No. 2, the lot sold to Patton, and his evidence was 
objected to on that account. He however proves nothing 
material. The sale to Patton spoken of by him was the 
first sale in 1849, and not the final sale in 1851, after Downs’ 
re-purchase, which is the subject of discussion here. 

Millan deposes touching the sale to Sharp. He is not 
certain as to the year, thinks it was in 1851, but it 
might have been in 1850 or 1852. He states however that 
the sale to Parish was before the sale to Sharp, and he adds 
a fact which is conclusive, to wit: that Parish was keeping 
tavern in the tavern property when the sale to Sharp was 
made. 


Sharp himself is examined. He thinks he purchased 
in the fall of 1851, though he is not positive, but he 
states as Millan did, that when he bought his lot, Parish was 
keeping tavern in the property he bought of Downs: and 
it is not pretended that Parish ever kept the house until after 
his purchase. 


Upon a review of this testimony, there can be no difficulty 
in arriving at a just conclusion. There is an apparent con- 
fusion arising from some of the witnesses speaking of a sale 
to Patton in 1849. This is easily explained: Downs did sell 
first to Patton in 1849, but he took the property back, and 
afterwards re-sold it tb Patton in the fall of 1851, or early in 
the winter of 1851-1852. It is idle to talk about the sale 
from Patton to Downs being a nullity for want of a note of 
the same in writing. According to Patton there was no 
writing between him and Downs about the first sale, The re-sale 
by Patton was then at least as good as that, and created 
quite as good an equity. It certainly sufficed to rescind 
what was itself a mere verbal sale. Patton took Down’ 





COURT OF APPEALS OF WEST VIRGINIA. 139 


Jan’y Term Sturm vs. Parish, et. al. 1865. 


note for the purchase money, and Downs got possession of 
the property, for although he may not actually have occupied 
the dwelling house himself, the possession of the tenant was 
his possession, especially as he was never bound in writing 
to the first sale. As Downs failed to pay his notes as they 
matured, Patton concluded to re-purchase the property, and 
surrendered Downs’ notes for it. This however, it is clearly 
proven, was not until after the sale to Parish. It is submit- 
ted that the last sale must be taken as the sale in question 
here, and that the parties interested cannot mend their hand 
by falling back upon the rescinded sale of 1849. 

As to the sufficiency of the property other than that sold 
to Parish to pay Jesse Sturm’s lien, there can be no question. 
Patton paid four hundred dollars for his lot when he first 
purchased it, before it was improved, Sharp paid seventy- 
five dollars for his, and H. Nay fifty dollars for his. All 
these lots were improved afterwards by dwelling houses, 
stores, shops, stables, &c., and there can be little doubt that 
any one lot with the improvements upon it would have sold 
for enough to pay off Sturm’s lien, amounting to the incon- 
siderable sum of one hundred and eighty-nine dollars and 
twenty-four cents. 

The principle that where successive sales have been made 
of portions of a subject upon which there is a paramount 
lien, the burden must be borne, by the later alienees to the 
relief of the earlier, and that there will be no contribution 
amongst the alieneecs, is impliedly conceded by the appel- 
lant’s counsel, in the petition for the appeal, and indeed it 
cannot at this day be controverted. We will, however, refer 
to a few cases, in which it has been fully recognized and 
enforced. We cite Gill v. Lyon, 1 John. Ch. Rep., 447; 
Clowes v. Dickenson, 5 John. Ch. Rep., 235; Nailer v. Stanley, 
10 Serg. & Rawle, 450; Conrad v. Harrison, 3 Leigh., 582; 
McClung v. Beirne, 10 Leigh., 394; Henkle’s ex. v. Allstadt, 
ke. 4 Grat., 284; Jones, fe. v. Myrich’s ex., 8 Grat., 179. 

Assuming then that the lots sold to Patton, Sharp and H. 
Nay, were liable to Sturm’s lien before that sold to Parish 
could be subjected, what is the effect of Sturm’s voluntarily 
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conveying the former to those parties, upon his lien? 
Clearly to extinguish it as to the latter. It was not for him 
to undertake to decide between the conflicting equities of 
the parties; knowing that there had been successive sales of 
different portions of the property, and that he was only 
bound to make one deed for the whole, and not that until 
his purchase money was paid, he should have called upon 
the court to say how, and to whom he should make deeds, 
especially when he had the opportunity to do so in the case 
of Tetrick, &c., by answering the bill, bringing the facts 
before the court, and thus enabling it to call the parties 
interested before it, and adjust the rights of all. If he 
chose to convey parcels of the lands to some of the pur- 
chasers, he did it at his risk, and if those which he conveyed 
were of the later sales, he clearly waived and abandoned his 
lien upon the part held under the earlier. 

But if there even were any difficulty whatever about the 
equities of those parties, Parish has effectually resolved it. 
He has cut the Gordian knot. He had appealed to the cir- 
cuit court as the proper tribunal to adjust the conflicting 
equities of the parties, but not content to await what he con- 
sidered the too slow process of that court, he comes forward 
and for the purpose of inducing Jesse Sturm to deliver the 
deed which he had executed for his lot, but which he with- 
held until his purchase money was paid, pays him up the 
full amount of the balance. And there we say is the end ot 
this controversy so far as Conaway and H. Sturm were 
concerned. By paying the balance of the purchase money, 
he extinguished Jesse Sturm’s lien, and with it, his equity, 
if any he had, against the payment of his bonds held by 
Conaway and H. Sturm. No new equity did or could spring 
from that payment, as against them. His only recourse is 
to Jesse Sturm upon the indemnity which he chose to give 
him. The court has in effect decided (and it could not come 
to any other conclusion) that the property sold to Patton and 
to Sharp was liable to Sturm’s lien before that sold to Parish 
could be subjected, and as Sturm had chosen to relinquish 
his lien upon the former he could not compel Parish to pay 
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him his unpaid purchase money; and as he had received it 
of Parish, but had agreed to refund it in case the property 
upo! which he had released the lien was first liable, the 
court could not do otherwise than decree against him for the 
amount. In conclusion, we will glance briefly at the grounds 
of error assigned in the petition. 


Ist. Conaway has perhaps no int "esi in this question, 


but we think it sufficiently appears, that the lots, other than 


that sold to Parish, were abundantly sufficient to satisfy 
Jesse Sturm’s lien. We have, however, already said enough 
upon this point. 

2d. It was not important to inquire if Jesse Sturm knew 
the order in point of time in which Downs’ sales were made. 
It was enough that he knew successive sales had been 
made. It was not for him to decide upon the equities 
between the parties. If he chose to do so, he did it at his 
peril. 


3d. If Jesse Sturm was misled, he was not misled by 
Conaway. Conaway did and said nothing that could influ- 


ence him one way or another. But in fact he was not 
misled. If he chose to receive his money when tendered 
by Parish, and deliver the deed, with the understanding 
that if the other property was liable before Parish’s lot, the 


money should be refunded, at ascertained to be the 


case by the decree of the court, he certainly cannot complain 
that he is required to « 


| 


» what he vol intarily undertook. 
The charge of deception and imposition is utterly unfounded. 

4th and 5th. We have already considered these points, 
and have nothing further to add to what has been said as to 
them. 

6th. This ground of error is founded in a mistake of fact 
on the part of appellant’s counsel. The decree for costs in 
favor of Conaway and H. Sturm was not against his client, 
but against Parish, the complainant in the cause; and of 
this Parish does not complain, and Jesse Sturm cannot. 
y, in a chancery cause, 
isno ground for a reversal of the decree. Ashby v. Kiger, 
3 Rand., 165. 


Moreover, an error as to costs merely 


al 
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On the whole, we confidently submit that the decree, so 
far as it concerns Conaway, is in all respects right, and 
must be affirmed. 


Berksuire, President, delivered the opinion of the court. 

The only error complained of by the appellant, is that of 
the final decree which requires him to refund and pay to the 
appellee, Parish, the sum of 212 dollars and 13 cents, with 
interest from the 20th of February, 1855, it being the resi- 
due of the purchase money due the appellant from the 
appellee Downs, which Parish had on that day paid to the 
appellant. 

At the time of the payment, it appears that both Parish 
and Sturm knew that Downs had previously sold the residue 
of the premises in controversy to the appellees Patton and 
Sharp; and Parish had also filed his amended bills alleging 
the fact, and making them, and those claiming under them, 
parties to the cause; and a master of the court to whom the 
eause had been referred, had also filed his report stating 


distinctly that Downs had so sold to Patton and ‘Sharp, and 
that the parts sold to them were liable for the residue of the 
purchase money due the appellant. 

Previous to this time, to wit, on the 3d day of February, 
1855, Sturm, as appears from his answer to the last amended 
bill, conveyed the part so purchased by Patton, to his ven- 
dee and retained no lien for the purchase money, and on the 


same day he received the purchase money from Parish, he 
also conveyed to him the part so purchased from Downs, 
and, of course, retained no lien for purchase money, as the 
same was then paid. A decree by default had also been 
rendered against him in the case of Tetrick, Hess and Nay, 
requiring him to convey to them the part so purchased by 
Sharp from Downs, which deed he subsequently, and before 
the final decree in.the case, made to Tetrick, Hess and Nay, 
without retaining a lien for purchase money. 

The appellant having thus conveyed the part sold to 
Parish and Patton, and being bound by the decree to convey 
the residue to Tetrick, Hess and Nay, and having also 
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received the residue of his purchase money, which he was 
not bound to refund, the question of the vendor’s lien was 
no longer open. And the appellee, Parish, having by the 
payment of the money due to Sturm, and receiving his deed, 
taken upon himself the adjustment of the equities and pri- 
orities of liens between the parties, independently of the 
court, whose aid and direction he had already invoked for 
the purpose, the whole controversy would have been thus 
at an end if the case had stopped here. But on the 7th day 
of August, 1855, some six months after the payment by 
Parish to Sturm, the latter signed the paper “ N” filed as an 
exhibit with the last amended bill. This paper in itself is 
scarcely intelligible, but taken in connection with other 
facts in the cause, I think it amounts to a promise on the 
part of Sturm to refund to Parish the amount he paid Sturm, 
in the event it should thereafter turn out that the parts sold 
to Patton and Sharp should be liable for the same. 

The appellee, Parish, having by his own act thus practi- 
cally reduced the controversy to a contest between himself 
and the appellant, subsequently filed another amended bill, 
charging that the sales to Patton and Sharp were after the 
sale to him, and consequently would have been first liable 
for the unpaid purchase money to Sturm; and also alleging 
the signing of the paper ‘“‘N” by Sturm, and claiming a right 
to recover against Sturm by virtue of the promise contained 
therein, and asking a decree against him accordingly. 

Sturm, in his answer to the amended bill, admits that he 
signed the paper at the instance of Parish, but insists that 
the sales to Patton and Sharp were before the sale to Parish, 
and therefore first liable to his purchase money, and this 
was the understanding he had when he received his purchase 
money and made the deed to Parish. 

The cause being again referred to the master to ascertain 
these facts, he reported that the first sale was made to Parish, 
and that the sales to Patton and Sharp were subsequent to 
sale to Parish, and both made about the same time. 

The appellant excepted to this report, which exceptions 
were overruled. 
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The counse! for the appellant insisted here that the excep. 
P 


tions to the report should have been sustained, and that the 
conclusions of the commissioner were not justified by the 
evidence. I think, however, that the weight of the testi. 
mony sustains the report, and that the exceptions were, 
therefore, properly overruled. 

It was further argued by the counsel for the appellant, 
that the paper “N” showed a parol contract or promise 
without consideration, and therefore null and void, and as the 
case must hinge on this fact, it becomes an important ques- 
tion. 

That a parol contract or promise without consideration is 
void, is too well established to require any comment. A 
valuable consideration consists, ordinarily, in money or its 
equivalent, or marriage; but it is likewise held sufficient, 
to support such a contract or promise, if by making the 
promise the promisor is to receive some advantage or bene- 
fit, or the promisce may sustain some injury or damage. 1 
Parsons on Contracts, 353 to 360. 

Applying these principles and tests to the present case, it 
is clear, I think, that there was no consideration whatever, 
moving from the promisee to the promisor; for it is not 
pretended there was any pecuniary consideration; while the 
promisor Sturm, instead of being benefitted by the promise, 
(if bound by it,) would have been injured; and the promisee 
Parish, instead of being injured, would have been directly 
benefitted. 

I think, therefore, that the decree, in so far as it requires 
the appellant to refund, &c., is erroneous, and for this cause 
and to this extent only, should be reversed. But as Parish 
in fact, paid the money for Downs, he should stand in the 
shoes of Sturm and have a decree over against Downs for 
the amount thereof. 


Decree REVERSED. 
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. The discretion of the court in granting or refusing a continuance, whilst it is 
a legal discretion, is to be exercised more rigidly after long delays, or several 
continuances granted a party, than on the first application. 


. On a motion for a continuance it is necessary for the affidavit to state, not only 
the materiality of the witness, on account of whose absence, or the absence 
of his testimony, a continuance is sought, but that the party can not safely 
go to trial by reason of that absence. 


. Acase in which a motion for a continuance was properly refused, in conse- 
quence of the negligence of the defendant in preparing for trial. 


This was an action of trespass brought by the defendant 
in error, John M. Kochnlein, in the circuit court of Ohio 
county, against the plaintiff in error, Andrew Wilson, for an 
assault and battery, at the January rules, 1862. There were 
five continuances in the case, before the trial, which took 
place at the May term, 1864. Three of the continuances 
were had on the motion of the defendant below, Wilson, one 
generally, and no order appeared in the case, May term, 
1863. When the case was called for trial at the May term, 
1864, the defendant moved for a continuance on the ground 
of the absence of a witness, one Edward Sheehan. On being 
sworn he stated he had conversed with the witness and 
believed him to be material to his defence; that when he 
last saw him, five or six weeks previously, the witness 
informed him that he was then going to St. Joseph in Mis- 
souri for a permanent residence there, but that he expected 
toreturn to Wheeling, Ohio county, for his family, where they 
then resided; that he spoke to the witness about taking his 
deposition in this case, and it was understood his deposition 
would be taken when he returned for his family, and that 

VoL. 1. 19 


1 145) 
57 475 
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he thought the last time he saw the witness in Wheeling was 


about the time or shortly after the case was continued at the 
preceding term of the court. 

The plaintiff resisted the motion for a continuance, and 
introduced one John Donlon who proved that he was well 
acquainted with Sheehan, and knew that he had been in 
Missouri ever since the preceding summer or fall, and only 
made occasional visits to Wheeling lasting a few days or a 
week, and that the last time he saw Sheehan in Wheeling was 
in January, 1864. He also introduced one William H. 
Russell, who proved that his brother-in-law, Robert Woods, 
was a partner in business with Sheehan in St. Joseph; that 
Sheehan lett Wheeling in the fall of 1863, and had been doing 
business with Woods ever since in St. Joseph; that the last 
time he saw Sheehan 1 Wheeling was in January, 1864, and 
that he had not been there since that time, and that Woods 
came to Wheeling in February, 1864, and made preparations 
for the removal of the family of Sheehan to St. Joseph, which 
took place about the first of April tollowing. 

The plaintiff also proved by defendant Wilson, on a re-ex- 
amination, that nothing was said in his conversation with 
the witness about the time when the suit would be tried, 
and that he did not know of Sheehan having been at Wheel- 
ing more than once during the year 1864. 

Plaintiff also produced the defendant’s subpoena for wit- 
nesses to the term, which was dated April 20th, and ineluded 
Sheehan anong other witnesses, which was returned “not 
found” as to Sheehan. A similar return was on the sub- 
poarnas for the two terms preceding, The court overruled 
the motion for a continuance and the defendant excepted. 

The jury returned a verdict for one thousand five hun- 
dred dollars damages. 

The defendant obtained a supersedeas from this court, 
alleging in his petition that the defendant had shown reason- 
able and proper diligence in obtaining the testimony of wit- 
nesses; that the testimony of the witness was conceded to 
be material; and that the motion was made in good faith and 
wot. for the mere purpose of delay, 
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James S. Wheat for the plaintiff in error. 

He argued that the court ought to exercise a sound and 
legal discretion in motions for continuance, and cited the 
following authorities in support of the position: 4 H. & M. 
157, 159, 180; 3 Munf., 547; 6 Munf., 390; 1 Leigh, 1; 12 
Leigh, 474: 1 Rob., 591. 

He further argued that the nature and circumstances of 
each case should be matter for the consideration of court in 
determining upon the motion, and that the state of the 
country and the distance of the residence of the witness 
from the place of. trial and the character of the action, which 
rendered the personal attendance of the witness a matter of 
great importance, in the present case, rendered it one in 
which the interposition of the eourt was necessary to pre- 
vent injustice. 


A. B. Caldwell for the defendant in error. 

The only question tor the consideration of this court, is, was 
the defendant entitled to a continuance, on the ground set 
forth in his bill of exceptions? Ross vs. Norwell 3, Munf. 
170. 

It is coneeded to be the genere l rule as ¢ stablishe d by the 
decisions in this State, that a party is entitled to a contin- 
lance at his costs, if his witness fail to appear at the trial, 
and such party show that a subpoena has been returned 
executed, or that a subpa na Was delive red to the proper 
oticer of the county in which the witness resides, a reason- 
able time before the commencement of the term, and shall 
swear that the witness is material, and that he cannot gO 
safely to trial, without his testimony. 

But, to above general rule, there is one exception, repeat- 
ily recognized, by our court of appeals, that, even though an 
absent witness be duly subpeened, and his materiality sworn 
to, yet if there is ground to believe, that the party is 
influenced by a desire to delay the trial, and considerable 
delay has already taken place, the court may refuse any 
further continuanee. Milstead vs. Redman. 3 Munf. 219. 
There, Redman sued Milstead, for breach of a promise to 
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term, 1805; at March term, 1806, there was a verdict for 
plaintiff and a new trial granted; at May term, 1806, the 
cause was continued for defendant; and at August term 
following, he again moved for a continuance, because of the 
absence of “vo material witnesses, who had acknowledged 
service of the subpoena, and the husband of one of whom 
stated she was too ill to attend court. The motion to con- 
tinue was overruled, and this judgment was affirmed by the 
court of appeals. 

The case of Milstead against Redman, was a much 
stronger one, for a continuance, than the cause now under 
consideration. In that case, there had been but tivo contin- 
uances granted to the defendant, while in this case, there 
had been three successive continuances, at the cost of the 
defendant. In that case, t#vo material witnesses, who had 
acknowledged service of the subpena, and one of whom, 
was proven to be too ill to attend court, were both absent; 
whereas in this case, but one witness (Sheehan) was absent, 
and he not served with a subpena, and not a citizen of the 
State, when the subpeena issued, or at the time of the trial. 

See also, in support of above exception, the case of Brooks 
vs, Calloway, 12 Leigh, 474, in which judge Allen in deliv- 
ering the opinion of the court, cites approvingly, the above 
case of Milstead vs. Redman. In said case of Brooks vs. Cul- 
loway there had been, as in this case, three previous contin- 
uances, at the cost of the defendant, when the fourth appli- 
cation for a continuance was overruled, and the court of 
appeals held, that he was properly ruled into trial. See also, 
the opinion of judge Daniel in Spangler vs. Davy, 15 Gratt. 
384-5, in which he says, “ when we take into consideration 
the further fact, that the plaintiff in error has already been 
indulged with tice continuances of the cause, the fair conclusion 
is, that if he has lost the benefit of any important fact, on 


the trial of his case, such loss is due, not to any injustice or 
harshness in the ruling of the court, but to his own culpable 


negligenee.”’ 


Thus far, we have treated this case, as if the witness, 
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Edward Sheehan, had been duly summoned to the May term, 
1864, whereas the fact is, as the bill of exceptions abun- 
dantly proves, that said Sheehan had permanently removed 
from this State to St. Joseph, Missouri, in January, 1864, and 
all his family had followed him there some three weeks 
before said summons was issued. 

As to what constitutes good cause for a continuance, in 
cases not falling within above general rule, the question of 
granting or refusing a continuance, is one that addresses 
itself to the sound discretion of the court. This is as far as 
the superintending power of the appellate court has ever 
gone. See the case of Hook vs. Nanny and others, 4 Hen. & 
Munf. 157, and the opinion of judge Allen in Brooks vs. Cal- 
loway, 12 Leigh, 474, reviewing the-earlier decisions and 
refusing to carry the rule any further than to require the 
lower court to exercise a sound discretion. See also the opin- 
ion of judge Cabell, in Harris vs. Harris, 2 Leigh, 587, where 
he says “that the judge of the court below, having better 
opportunities to judge of the motives of a party applying for a 
continuance, than the appellate court can have, therefore, a 
considerable latitude should be given to him on this subject.” 
How is this sound diser tion, by the court below, to be exer- 
cised? Surely itis not asking too much of a party applying 
for a continuance, to require him to show that he has 
endeavored to be ready, and has been guilty of no laches . that 


he has used due diligence, and been prevented by cireum- 


stances not within his control. 

And it is respectfully submitted, that the appellate court 
ought not, in view of the supervor opportunities enjoyed by the 
lower court of judging of the motives of the applicant for a 
continuance, to reverse the judgment, unless it plainly 
appears, from the bill of exceptions, that injustice has been 
done. See, in this connection, the remarks of judge Allen in 
the above cited case of Brooks vs. Calloway, that “the court 
below sees the party, hears his statement, and has had an 
opportunity of forming a correct opinion of his motives. 
The party who applies, is a witness in his own behalf; the 
application being addressed to the court, it must decide on 
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the credit to be given to his statement.” At the first, second 
and (hird terms, after the institution of this suit, the cas 
was continued at the dustunce and costs of the detendant. 
At the fourth and fifth terms, the case was continued on 
account of the absence of witnesses for both parties. 

At the sixth term, to-wit, the May term, 1864, the defen- 
dant made his fourth application for a continuance, because 
of the absence of the witness, Mdiward Sheehan. The cir. 
cumstances under which this application was made, as dis- 
closed by the bill of exceptions, show that the defendant was 
guilty of the grossest and mast palpable neglige “ce, Nay, of con- 
trivance to delay the trial unfairly. 

It is respectfully submitted that the history of this case is 
of itself, a complete vindication of the judgment of the 
lower court, overruling the metion. This was his fourth 
application for a continuance, and according to his own 
showing, there was not only the grossest laches, but a man- 
ifest desire to delay the trial. Never was an affidavit more 
vague, and unsatisfactory. 

No time was fixed for the taking of the deposition of 
Sheehan.’ Wilson did not even inform Sheehan, when the 
next court would be held, nor secure his promise to return 
before court, nor ascertain from Sheehan when he expected 
to return for his family. 

The defendant does not swear that he cannot safely go to 
trial, without the testimony of Sheehan, but only, that he is 
material, which would be equally true, even if the facts he 
is expected to prove, could be established by a dozen other 
witnesses. Nor does the affidavit disclose what Wéson 
expected to prove by Sheehan, as should be done in all cases 
where the absent witness has not been summoned, in order 
that the court, in the exercise of its sound discretion may 
judge of its materiality. It is confidently insisted, that no 
good ground exists, for reversing the judgment of the lower 
court, ovetruling the motion for a continuance. 


Brown, J., delivered the opinion of the court. 
This is a supersedeas to the judgment of the circuit court 
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of Ohio county, rendered upon a verdict for one thousand 
five hundred dollars damages for an assault and battery. 

Andrew Wilson the plaintiff in error was defendant in the 
court below, and John M. Kochnlein the defendant in error, 
was the plaintiff in the court below. 

At the May term, 1862, there was a plea of not guilty and 
issue, and the cause continued by consent, ‘but at the defen- 
dant’s cost. 

At the October term, 1862, continued on motion at the 
defendant’s cost. The record shows no entry at the May 
term, 1863, if any court was holden at that time. 

At the October term, 1863, continued on the motion of 
defendant and at his cost. 

At the December term, 1863, continued generally. 

At the March term, 1864, continued on motion. 

At the May term, 1864, May 10th, trial was had and ver- 
dict and judgment. 

Before the jury was sworn the defendant, Wilson, moved 
the court for a continuance till the next term, on account of 
the absence of a witness for whom a subpena had issued to 
that term. 

Upon this motion the defendant was sworn and stated the 
materiality of said witness, but no where that he could not 
prove the same facts by others, nor that he could not safely 
go to trial without that witness. It further appeared that 
the defendant Wilson saw the witness in Wheeling in Jan- 
uary preceding the trial, who informed him that he was then 
going to St. Joseph, in Missouri, for permanent residence, 
but expected to return to Wheeling for his family where 
they then resided. He then spoke to witness about taking 
his deposition in this cause, and it was understood between 
them his deposition would be taken when he returned for 


his family. The witness, Sheehan, was proved on the part 
of the plaintiff, to have been in Missouri since the fall pre- 
ceding, and engaged in business there as a partner of one 
Robert Woods, and only occasionally visited Wheeling. 
The plaintiff produced the defendant’s subpoenas for the 
witness, Sheehan, at the present and two preceding terms, 
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all returned by the sheriff “not found.” Upon this state 
ot case the circuit court overruled the defendant’s motion 
for a continuance; and it is the correctness of this ruling 
which is the subject of inquiry now. 

The eases cited in the argument clearly show that the dis- 
cretion of the judge in granting or refusing a continuance, 
while it is a legal discretion, is nevertheless to be exercised 
more rigidly after long delays, or several continuances 
granted to the party, than upon the first application. 

The defendant here had three continuances and perhaps 
more; and the present motion for another, was two years 
after issue joined, and on account of the absence of a wit- 
ness three times returned not found, and himself fully 
informed by the witness himself, of his intended departure, 
without having taken, or ever made an effort to take, his 
deposition. 

Here there is such an inexcusable disregard of the well 
settled rule of law, which requires due diligence, as to forbid 
this court’s interfering for that cause, with the discretion 
exercised in the premises by the court below. 

But the case is fatally defective on another ground, viz., in 
fuiling to state that he could not safely go to trial without 
the witness. For what boots it that he is a material wit- 
ness, unless the party, for lack of other witness, is able to 
prove the same facts, really needs the one absent. 

For the foregoing reasons the court is of opinion that the 
judgment of the cireuit court should be affirmed. 


JUDGMENT AFFIRMED. 
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(Absent, BerxsHiRe, President.*) 
NEWBRAU vs. SNIDER. 

July Term, 1865. 
3. gave N. a sum of money, in the presence of a witness, and stated that it was 
to purchase sheep with, and that if losses occurred he was not to have any 
interest for his money, but if profits accrued he was to have one-half thereof; 


and subsequently stated that be and N. were partners, and that the interest 
of his money was to offset the labor of N. in the enterprise. Henn: 


That this was a partnership as to the whole sum, and that it was not 
limited to the profits or any portion of the adventure only. 


In February, 1860, Alexander Snider brought his action of 
assumpsit against Hugenius Newbrau in the county court of 
Monongalia. At the March rules he filed his declaration 
containing the usual common counts and also a special 
count alleging that, on the 12th day of September, 1857, at 
the request of the defendant he loaned to him the sum of 
three hundred dollars to buy sheep with, and then and there 
undertook and promised the plaintiff, that he would pur- 
chase sheep with said sum of money, and at the end of the 
year from the date of the loan, defendant would repay the 
full amount of the loan, and in lieu of interest, he would 
give plaintiff one-half of the profits on the sale of sheep to 
be purchased with the money; and then alleged, that a long 
time had elapsed since the loan, and. yet neither the loan nor 
any profits had been returned or repaid tohim. The bill of 
particulars was as follows: 

Eugenius Newbrau, Dr. To Alexander Snide r, 

1857, September 12th—To money loaned $300.00 
1858, September 12th—To one-half of the profits 

in the sale of sheep purchased with the above 

money, $100.00 

$400.00 


i ES AE - —_ = ———— SSE" — ~ 
*He had been engaged in the cause below, and Thomas W. Harrison, judge of 
the 3rd circuit, was called to assist the court. 


Vou. I. 20 
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The defendant entered a general demurrer to the declare. 
tion, which was overruled by the court. 


On the trial of the cause, #oxr, one of the witnesses. 
proved that about the time of the loan, as alleged in the 
declaration, the plaintiff and defendant came to his house 
and asked him to draw up a writing between thenr; that 


plaintiff gave him some money to count over, which appeared 
to be one hundred and eighty dollars; that defendant said 
he had previously got one hundred and twenty dollars frou 
plaintiff, Defendant said that he was to have the money to 
trade in skeep, and that plaintiff was to have half that he 
made, if he made anything. Plaintiff then said, if he made 
nothing, he was not to charge any interest on the money. 
Witness then drew the following paper signed by the defen- 
dant. 

“September the 12th, 1857, received of Alexander Snider 
three ‘hundred dollars to buy sheep with, as witness my hand 
and seal. his 

Attest, M. P. For, Eugenius*x Newbrau, [seal.}” 

mark. 

He further stated that defendant was to go into the sheep 
trade as soon as he got home, (he resided in Tyler county,) 
as witness understood, and that defendant afterwards 
brought sheep into the neighborhood and sold them. 

Neely, another witness introduced by the plaintiff, proved 
that in a conversation with the defendant he stated that he 
had some of the plaintiff’s money, and that if he must have 
it, he intended to pay him every cent he owed him; that 
plaintiff told him that he had let the defendant have three 
hundred dollars, that he was to buy sheep with it, and was 
not to charge him any interest for it, but that the interest 
was to butt against defendant’s labor, and that they were 
partners, he was to have half the profits that were made in 
sheep, and that he never got any profits or the money back. 

The defendant demurred to the evidence upon the ground 
that it disclosed a partnership, and the jury returned a ver- 
dict for three hundred dollars with interest from the 20th 
day of February, 1860. The court sustained the demurrer 
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and gave the defendant judgment for costs. Snider then 
applied to the circuit court for a writ of supersedeas, 
alleging that the county court was not warranted, from the 
evidence, in arriving at the conclusion that there was a part- 
nership: that if any existed, it was only as to the profits, if 
such could exist in contemplation ef law, which were not 
considered by the jury in their verdict, and that although a 
partnership may exist as to profits alone between the parties 
and third parties, still none existed as between this plaintiff 
and defendant. 

The cireuit court allowed the writ, and at the May term, 
1864, reversed the judgment of the county court. The 
defendant then applied to this court for a supersedeas, which 
was allowed, alleging, that the county court erred in over- 
ruling the demurrer to the declaration, and that the circuit 
court erred in overruling the judgment of the county court 
in sustaining the demurrer to evidence. 


J. M. Hagans for the plaintiff in error. 

The county court erred in overruling the demurrer to the 
declaration, Ist, Because it does not aver that profits were 
made, yet sets forth a contract in which profits are declared 
to be a consideration and a substantial part thereof. 2d, 
The common counts, taken in connection with the bill of 
particulars, disclose a case of usury. 3rd, In admitting 
the testimony of Fox as to the items of one hundred and 
twenty dollars and one hundred and eighty dollars under 
the bill of particulars filed. 

The circuit court erred in reversing the judgment of the 
county court on the demurrer to evidence. 

The declaration sets forth a contract for the loan of the 
money for one year, which was to be returned at the end 
thereof with one-half of the profits, whereas the contract as 


proven, shows that the money was deposited to buy sheep 
with, in partnership, and no time was fixed for the return 
thereof or for accounting for the profits, and therefore the 
contract as proven is different from that alleged. 

Was there a partnership here? 
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A partnership is a voluntary contract between two or more 
competent persons, to place their money, effects, labor or 
skill, or all of them combined, in lawful commerce or busi- 
ness, with the understanding that there shall be a commun. 
nion of the profits between them. One may contribute 
money, another skill and labor, accordingly as they may 
agree. The law would undoubtedly make the transaction 
under consideration, a partnership, but by the express decla- 
rations of the parties here, it is such. One contributes the 
capital for a specific purpose and agrees to lose the interest, 
if any losses occur, and to share the profits if any be made; 
the other agrees to furnish the labor and skill, and to lose 
both if no profits accrue, and to divide equally if the enter- 
prize be successful. How can it be known what is the 
result of the business until there be a settlement and an 
accounting between the parties? and how can that be accom- 
plished except by mutual understanding, or by a bill in 
equity ? 


P. H. Keck, for the defendant in error, filed his argument 
in writing. 

Did the county court err in overruling the demurrer to 
the plaintiff’s declaration, or to any count thereof? I think 
not. Even the appellant does not claim that it did so err as 
to the common counts, which renders further argument as 
to them unnecessary. 

Then did it err as to the special count? It did not, unless 
it lies in the fact of making of profits by the defendant. 
This, it is submitted, was not error, because the plaintiff did 
not thereby allege or claim any share of such profits, nor 
seek to recover any definite or other portion or amount of 
said profits. Had the plaintiff, in and by said count, claimed 
to be entitled to recover, or rather sought to recover, any 
certain amount of such profits from said defendant, then, 
indeed, he ought to have averred that the defendant had 
made profits from said enterprise, to an amount one-half of 
which would at least equal the sum so claimed by said count, 
but not otherwise. It is true that this special count does 
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set out what the agreement was as to the profits, but does 
not pretend to claim or seek a recovery of any such profits. 

It it may be admitted that said count is not very nicely or 
technically framed, still I believe it substantially good. But 
let me, for argument sake, suppose the special count was 
bad, and that the demurrer ought to have been sustained as 
to it; is, or was the defendant injured thereby? or, in other 
words, was not a recovery to at least the same amount, 
proper under the common counts for money loaned, or, for 
money had and received? I respectfully insist that it was. 
If so, the defendant was not, and is not injured by said 
judgment overruling the demurrer to the special count. 

Here was, it is true, a contract, loose in its phraseology 
and terms at best, fully executed and performed on the 
part of the plaintiff, leaving nothing but a compensation in 
money to him by the defendant. For this money a recovery 
may be had, and was properly had on the common count. 
Brooks v. Scott’s ex’rs, 2 Munf., p. 344, and cases there cited. 
Tuc, Com., book 3, marginal page 134. 

Under the common counts the following bill of particulars 
was filed: 
“ Fugenius Newbrau, Dr. 

“To Alexander Snide r, 
“1857. Sept. 12th—To money loaned, $300 00 
“1858. Sept. 12th—To one-half of profits in sale 
“of sheep purchased with the above money, 100 00 


$400 00” 
Thereby giving to the defendant full and fair notice that a 
recovery would be sought against him in said action for 300 
dollars loaned money. So that the plaintiff’s right to recover 
on the common count for money loaned, &c., is to my mind 
at least, clear, unless prevented by reason of the next error 
assigned by the appellant, to wit: That the court erred in 
admitting proof of the 120 dollars and 180 dollars, referred 
to in defendant’s third bill of exceptions, in connection with 
receipt A, and proven by the same witness, 
Was this error? J maintain that it was not. First, be- 
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cause these items were not only proof of the receipt and 
loan of the money as charged in said bill of particulars; for 
it will be seen by reference to the testimony of Martin P. 
Fox, that he was the subscribing witness to the writing, and 
that the defendant executed said writing at the time the 
money was so received or loaned, which writing is as follows: 

‘September the 12th, 1857. Received of Alexander Snider, 
“three hundred dollars to buy sheep with. As witness my 
“hand and seal. his 

“Attest: EKugenius x Newbrau, [sEa1.] 

+H. £.. Fee.” mark, 
Thereby, it is maintained, proving the precise sum of money 
lent the detendant, and as specified in said bill of particulars, 
and at the precise time charged; by which deed of the 
defendant he is estopped from now denying that the whole 
300 dollars was in fact received at the time, and as therein 
specified. 

But it may be argued by the appellant here, that said wit- 
ness /ox further proved, that about four years ago last Sep- 
tember, as he thinks, plaintiff and defendant came to his 
house, and asked witness to draw up a writing between them; 
and at the same time the plaintiff gave him a lot of money 
to count out te defendant, and see how much there was; 
that he counted it over, and there appeared to be 180 dollars; 
at the same time defendant said he had got 120 dollars (of 
the plaintiff) before that time, making 300 dollars in all. 
He then went on and drew the writing marked A, which 
the defendant executed and he witnessed. 

The plaintiff in error, alleging now that as defendant 
below he had no notice given him either by the plaintiff's 
bill of particulars, or declaration, of any such items, and 
therefore the court erred in admitting such proof. 

Permit me, Your Honors, to exaimine a little more partic- 
ularly, this last assigned error. And to this end, let us sup- 
pose that the only evidence offered as to the amount of 
money loaned, was this statement of said witness Foz. 
Would it not be adinissible under said bill of particulars? 
The bill of particulars charges 300 dollars loaned the defen- 
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dant on the 12th of September, 1857, but at no particular 
hour or moment of that day; it, therefore, includes the 
whole day. 

Now the witness says the plaintiff and defendant came to, 
his house on the same day and time the paper writing A, 
was executed; that the plaintiff handed him a let of money 
to count for defendant, and which counted 180 dollars; that 
lefendant then said he had got of the plaintiff 120 dollars 
before that time, making 300 dollars in all. How long 
before that time it was that he had got the 120 dollars we 
have no definite means of knowing; but. the fair and reason- 
able presumption is, that it was immediately before, and 
that they came over to witness to get him to witness the 
completion of the transaction, and prepare the proper paper 
acknowledging the receipt of the money, &c. Had it not 
been immediately before this, that the 120 dollars was 
received, and therefore but a part of the same transaction, 
byt on the contrary an independent transaction, I submit we 
should reasonably infer that it would have been witnessed 
by some writing or reeeipt. None such seems to have 
existed. The mere fact of handing, or counting it to defen- 
dant in two separa parcels, or at two different times or 


moments, is immaterial, provided the whole was intended to 
} 


be, and was in fact, but a part of one and the same transac- 
tion. That this Was intended to be, and was treaté d as such 
by the parties, is clearly and conclusively manifested by the 
writing then. taken and subscribed by the defendant. as afore- 
sald... 

The case before us, it is submitted, does not belong to, or 
‘ome within that class of cases enumerated in the case of 
Minor Vs. Minor’ s administrator: Sth Grat. p. 1. Th re A, 
W. Tena As administrat yr ot John Minor, dec ased, brought : 
M8 action. ef assumpsit in the circuit court of Monongalia 
‘aunty, against Samuel Min i The declaration contained 
but two counts. Both the common counts for money had 
and received, generally. The first, for money received to 
the use of the plaintiff's intestate, in his lifetime. The 
second, for money received to the use of the plaintiff, as. 





160 COURT OF APPEALS OF WEST VIRGINIA. 


Newbrau vs. Snider. 


July Term, 


administrator of John Minor. The bill of particulars filed 
therewith, was equally general, and claimed a certain and 
fixed sum of 300 dollars, and did not state from whom or 
when received. The only evidence offered to prove the 
account was, that the defendant, Samuel Minor, admitted in 
March, 1846, that he had received from one Lancaster Minor, 
in the spring of that year, 250 dollars belonging to the estate 
of John Minor, deceased, the plaintiff’s intestate; to the intro- 
duction of which evidence, the defendant objected, on the 
ground that neither the declaration nor bill of particulars 
gave defendant sufficient notice of any such claim; but the 
circuit court overruled the objection and admitted the evi- 
dence. And on supersedeas the court of appeals reversed 
said judgment, for the reason stated above. This decision 
is thought by good lawyers and judges to lean towards a 
very harsh and rigorous enforcement of the rule on this sub- 
ject; but is nevertheless, I believe, strictly correct. 

There, the certain sum of 300 dollars was claimed by the 
declaration, and charged by the bill of particulars as received, 
without stating from whom or when received; while the 
only proof offered to sustain either, was an acknowledge- 
ment of the receipt of 250 dollars from a third person. 
Here, the amount, time and person are all truly stated in the 
bilf of particulars, and also, the object for which the loan 
was made. Thus giving the defendant the most ample 
notice of the character and amount of the claim recovered. 
And it is submitted that the proof here not only agrees with, 
but fully sustains the bill of particulars. If I am correct in 
this, then it is submitted that the plaintiff had an indisputa- 
ble right to recover, as he did, on his common counts alone, 
independent of the special count; but this count is also good, 
and warranted a recovery under it. 

But again: the appellant alleges that the county court 
erred in excluding an answer to the question propounded by 
him to witness Nimrod Neely, as set forth in his 2d bill of 
exceptions. But it is apparent to my mind at least, that 
there is not even a shadow of error here. First, because 
the answer sought at best, was only hear-say; and secondly, 
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because, it was neither material or relevant to the issues 
joined. The court therefore properly refused to allow the 
question to be answered. 


Taking this view of the said rulings of the county court, 


it must follow that the circuit court did not err in aftirming 
and sustaining the same, as claimed by the appellant, in his 
8rd assignment of errors. 

It is claimed by the appellant that the circuit court erred 
in reversing the judgment of the county court on the 
demurrer to evidence in the cause. But I submit for the 
appellee, that the said judgment of the county court was 
wrong and the circuit court right in reversing it. The 
defendant below, by demurring to the evidence, admitted its 
truthfulness; and also, all fair and reasonable deductions and 
inferences arising therefrom; and also, thereby waived any 
and all evidence taken by him at variance or in conflict with 
the plaintiff’s evidence, or such fair and reasonable deduc- 
tions and inferences. 

The effects of, as well as the mode and manner ot weigh- 
ing and treating ademurrer to evidence, are familiar to this 
court, and therefore makes it unnecessary for me to refer it 
to authorities on the subject. Treat this case in this way, 
and I cannot see how the circuit court could have rendered 
any other judgment than it did. The evidence is as clear, 
concise and conclusive as to the 300 dollars, as it could well 
be, or as the deed of the defendant could make it. 

The verdict of the jury, and judgment of the circuit court, 
were for the 300 dollars loaned only, with interest from the 
date of the summons in the cause, whereas it might, and 
strictly considered, should have borne interest from a much 
earlier period; but of this the appell eis not complaining. 
I can only anticipate the argument of the appellant here on 
this point, by answering it as made in the courts below. 
The only ground assigned below, why judgment should be 
for the defendant, was, that the evidence disclosed a part- 
nership between the plaintiff and defendant, in the premises; 
but which view the circuit court refused to sustain, and I 
maintain, rightly. 


VoL. L. 21 
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As to what constitutes a partnership iter se, and what as 
to third parties, &c., see Gow on Partnerships, mar. pages, 
1, 10, 11, 12, 13, 14, 18, 19 and 20, (third ed. by Ingraham.) 
Story on Contracts, §§ 203, 204, 205, 206, 207, 208, 209 and 
210, (and note 1 under section 208). Section 203 declares 
(without exception) that a partnership inter se, must be by 
contract, and that the parties must intend to create a part- 
nership thereby; and that the intent is the key to such con- 
tract. Did the parties as shown by the evidence here intend 
to create a partnership? If not, then there can be none, 

There is also lacking that other ingredient of all partner- 
ships inter sese, to wit: community of interest in the enter- 
prise. Not even a partnership name. Not a syllable 
indeed, which even looks like giving or permitting the 
plaintiff Snider, any control whatever over the enterprise, 
either in buying, or selling, or anything else. Nothing, 
indeed, but a quaint, obscure, and indeed a generally mis- 
understood expression that they were partners, as to the 
profits, in this, that the plaintiff was to receive one-half the 
profits, in lieu of interest on his 300 dollars lent the defen- 
dant, and that in case no profits were made, the plaintiff 
was to receive no interest on said money. 

The true intent and meaning of the parties was not, | 
submit, to create a partnership, but simply to put said 
money, so far as its accruing interest was concerned, at 
risk, to be measured by the success of the defendant’s 
enterprise, and nothing more. 

It is therefore maintained that the parties did not intend 
to create a partnership between themselves, and that none 
was in fact created. And there being no partnership 
between themselves, it is not material to enquire what was 
its effects as to third parties. Courts never make partner- 
ships as between the parties themselves, but leave them to 
contract their own terms. 

What then, in conclusion, should be the judgment of this 
court in the premises? [I answer with candor and confidence 
that I believe it ought to affirm the judgment of the circuit 
court, with damages and costs, as provided by the statute i 
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such cases made and provided. Abstract justice and equity 
demands it, and in my humble opinion, the law fully sus- 
tains this demand. 


Tuomas W. Harrison, J., delivered the opinion of the 
court. 

The plaintiff in the court below instituted his action of 
assumpsit to recover of the defendant 300 dollars, which he 
claimed he had loaned him, and 100 dollars, one half of the 
profits made with the 300 dollars by trading in sheep. De- 
fendant pleaded non-assumpsit. The plaintiff submitted 
his evidence to sustain the issue on his part. The defendant 
demurred to it, and the plaintiff joined in the demurrer. 
Upon the demurrer the county court gave judgment for the 
defendant. The circuit court reversed the judgment of the 
eounty court, and the plaintiff in error alleges here, that 
the circuit court erred in so doing. 

The demurrent admits the truth of the evidence of his 
adversary, and all fair inferences to be drawn from it; but 
in this case insists that the evidence shows there was a part- 
nership existing between the parties in reference to the 
matter in controversy, and therefore the defendant in error 
could maintain no action at law against him. 

That there was a partnership in regard to the matter in 
controversy, is admitted and asserted by both parties. Sni- 
der gave Newbrau 300 dollars to buy sheep with, and told 
the witness Neely that he and Newbrau were partners; that 
he was to have half the profits; and witness heard him at 
different times talking about being in partnership in driving 
sheep. He also told Fox, another witness, that he was to 
have half the profits. Newbrau told Fox they were part- 
ners; that he was to have the money to trade in sheep, and 
Snider was to have half the profits, if any. 

There is no proof of any loan. If any, it can only be 
inferred from what Snider said about interest on his money. 
That was not sufficient to support the issue on his part. 

The defendant in error has not shown, to the satisfaction 
of the court, that this partnership was limited to any portion 
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of the adventure. He has not shown that it was limited to 
any particular time. He has not shown that it was dissolved, 
nor has he shown anything giving him the right to sue his 
partner at law. The presumption then, is, that the partner. 
ship was existing when he commenced his action, and that 
it related to the whole subject in controversy. Under sue); 
a state of facts it is well settled, that this action cannot be 
maintained. 1 Chitty on Pleading, 26-7. 

The remedy is by bill in equity for an account dissolu- 
tion, and decree for any balance found due him. The law 
applicable to this case may be found in Colyer on Partner- 
ships, §§ 3, 16, 55, 107, 289, 774; and in 5 Leigh, Brown vy. 
Higginbotham. 

This being the condition of the parties, it is immaterial 
to notice the other objections to the judgment of the court 
below, for whatever be the opinions or rulings of this court 
as to them, would be wholly useless to either of the parties. 

The judgment of this court therefore is, that the judg- 
ment of the circuit court be reversed and annulled; that 
the judgment of the county court be affirmed, and that the 
plaintiff in error ‘recover this costs in the circuit court and 
in this court expended. 


«J UDGMENT REVERSED. 
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|, On a motion to appoint a commissioner provided for in the act of the legisla- 
ture of West Virginia, passsed November 13th, 1863, entitled, * ‘‘an act to 
provide for the forfeiture of property in this State, belonging to the enemies 
thereof,’’ the circuit court should award a rule or summons against the per- 
son alleged to be an enemy of the State, requiring him within a reasonable 
time to appear and show cause against the motion: stating in such rule with 
reasonable certainty, the facts alleged to constitute such person an enemy of 
the State within the meaning of the act; which rule or summons should be 
executed as required by chap. 170, of the Code of Virginia, 1860. 

2. In default of service of the rule or summons as provided for in said chapter, an 
order of publication should be awarded according to law. 

3. Herp: That, where a party alleged to be an enemy of the State had no notice 
of a motion to appoint a commissioner, under said act, to take into possession 
and custody his estate and effects, the judgment of the circuit court so 
appointing a commissioner, is erroneous. 

. In an appeal to this court, such facts must appear upon the record, as will 
constitute the party an enemy of the State within the meaning of the act; 
and it is not sufficient that the record states generally a conclusion from such 
facts. 


G. W. Caldwell, of Brooke county, gave notice on the 21st 
day of November, 1864, to James Hervey, prosecuting attor- 
ney for that county, that he would move the cireuit court 
at the November term ensuing, for the appointment of a 


commissioner to take possession of, collect and administer 


the estate of Alerander Coumpbe ll, Jr., an enemy of the State 


* Whereas certain persons, assuming to act in the name of the people of Vir- 
ginia, have attempted to repeal the ratification of the constitution of the United 
States, and to deprive the people of West Virginia of the protection to which we 
are entitled under that instrument; and have endeavored by force of arms, and 
by pretended ordinances and acts of legislation threatening forfeiture and confis- 
cation, imprisonment and death, to subject us to the authority of the so-called 
Confederate States of America ; and whereas, because we have been unwilling to 
aid them in their effort to overturn the government under which we have hereto- 
fore lived and prospered, they have waged war against us, have encouraged con- 
spiracies and insurrections in our midst, have excited desperate and unprincipled 
men among us to acts of robbery and murder, have declared us traitors and alien 
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of West Virginia; and that Campbell had estate consisting 
of land and other property in the county of Brooke. 

At the term Caldwell filed an affidavit made before the 
clerk of the court, stating that from the best information he 
could obtain, he believed that Campbell was, and had been. 
aiding and abetting the so-called Confederate States of America 
in hostile action against the State of West Virginia, and that 
he was informed and believed that Campbell was an officer in 
the rebel army, and that he had property and claims subject 
to forfeiture in the county of Brooke, Thereupon the court 
entered the following order: 


‘‘Upon a motion for the appointment of a commissioner 
under the act of the legislature of West Virginia, entitled, 
‘An Act to provide for the forfeiture of property in this 
State belonging to the enemies thereof, passed November 
13th, 1863.’ It being made to appear to the court that there 
is just cause to believe that Alexander Campbell, Jr., who is 
shown by satisfactory proof to be an enemy of the State of 


enemies, and, so far as they had power, have subjected to confiscation or forfeiture 
all property within this State belonging to those who support and uphold the 
lawful government of the land: therefore, 

Be it enacted by the legislature of West Virginia: 


1. Every person who shall aid or abet the so-called Confederate States of 
America, or the rebel state government at Richmond, in any invasion of this 
State or hostile action against the same; or who sball conspire with others to 
establish or maintain within this State, or any part thereof, the authority of the 
said Confederate States, or of the said rebel state government ; or who shal! accept, 
hold or exercise any office, commission or authority under the said Confederate 
States or the said rebel state government, shall be deemed for the purposes of this 
act, an enemy of this State; provided, that any person charged with being such 
enemy, may show in his defense that he acted under duress, or just fear of life, 
limb or personal liberty. 


2. All the estate, real and personal, of such enemy, which may be found in this 


State, including all lawful demands of such enemy against any person residing 
therein, or any corporation having a place of business in the same, shall be for- 
feited to the use of this State, subject, as hereinafter provided, to the just debts 
of such enemy. 

3. It shall be the duty of every circuit court, upon its being made to appear 
that there is just cause to believe that an enemy of the State has property or 
claims subject to forfeiture, as aforesaid, to appoint some proper person a com- 
missioner to take possession of, collect and administer the estate of such enemy, 
pursuant to this act. But of every motion for the appointment of such commis- 
sioner, the prosecuting attorney for the county where the motion is made shall 
have reasonable notice; and the court, in its discretion, may also require reason- 
able notice to be served on the attorney general, or any parties interested, by 
publication or otherwise ; and award costs for or against auy such party as may 
be right and proper. No such motion shall be made in the circuit court of any 
county, unless the property or claims so subject to forfeiture, or the greater part 
thereof in value be in such county. Where the court deems it proper, it may 
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West Virginia, has property within this county, claims and 
demands against persons residing therein subject to forfeit- 
ure under the provisions of the act aforesaid, the court doth 
appoint George W. Caldwell a commissioner to take posses- 
sion of, collect and administer the estate of the said Alexan- 
der Campbell, Jr., pursuant to said act; James Hervey, prose- 
euting attorney for said county of Brooke, having had 
reasonable notice of this motion, as appears from a writing 
filed with this proceeding; and thereupon the said George W. 
Caldwell together with Campbell Tarr, David Munchland, Wi- 
liam Patterson and Robert Boyd, his sureties, who were quali- 
fied as to their sufficiency, entered into and acknowledged a 
bond which is approved by the court in the penalty of 
10,000 dollars, the present full value of the said Alexander 
Campbell, Jr’s estate, payable and conditioned according to 
law; also the said George W. Caldwell took the oath to sup- 
port the constitution of the United States and the constitu- 
tion of the State of West Virginia, and the oath faithfully to 
perform the duties of his said office to the best of his skill 


cause a jury to be empannelied to try any question of fact arising upon such 
motion. 


4, It shall be the duty of the prosecuting attorney, and attorney general, hav- 
ing notice, to see that the interest of the State is duly protected in regard to every 
such motion and all other legal proceedings under this act. 

5. Every commissioner so appointed shal! take the oaths prescribed by the first 
and second sections of the act passed June twenty-sixth, eighteen hundred and 
sixty-three, entitled ‘‘ An Act concerning oaths and affirmations ;’’ and give bond 
to be approved by the court which appointed him, in a penalty equal, at the least, 
to the full value of the estate to be administered. Le shall cause an.inventory 
and appraisement of the estate to be made and filed, and shall state, return and 
settle his accounts in like manner as is required by law respecting the estates of 
persons dying intestate. The compensation to be allowed the commissioner shall 
be the same as that of an administrator. In reference to the personal estate, 
including debts and claims of the enemy committed to his hands to be adminis- 
tered, the commissioner shall, unless herein otherwise provided, have the same 
rights and authority, and be subject to the same liabilities as a persona) repre- 
sentative of a deceased person in reference to the estate he represents; and all 
laws regulating the administration of the estates of deceased persons, shall, so 
far as they are consistent with this act, be deemed applicable to estates liable to 
forfeiture under this act. 

6. The commissioner may sue and be sued by the name and style of ‘‘A. B., 
commissioner of C. D., an enemy of the State.’’ 

7. The commissioner shall take possession of all real estate of such enemy 
within this State, and lease, manage, sell and dispose of the same under direction 
of the court which appointed him. He may convey any of such real estate, but 
no sale or conveyance thereof shall be valid until reported to and confirmed by 
the said court. The conveyance of real estate by a commissioner appointed and 
qualified as aforesaid, shall, when confirmed by the court which appointed him, 
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and ability and judgment, and Hh Green, Andrew Smith and 
Hiram Fowler ave appointed to appraise said estate.” 
Campbell petitioned this court for a supersedeas to the 
order, alleging that he was unjustly charged with being an 
enemy of the State; that the affidavit of Caldwell was insuf- 
ficient to justify the order, and that the act of the legislature 
authorizing such proceedings was unconstitutional. 


James S. Wheat for the plaintitt in error. 

The proceedings in the court below were wholly irregular 
and in opposition to the constitution of the State of West 
J irginia, 

It will be seen by reference to the preamble of the act of 
forfeiture, Acts of Legislature, 1863, page 131, that it is to be 
enforced against the people of Virginia only, and they being 
non-residents must be proceeded against by publication. 

The 9th section of the act provides that the court below 
may revoke its order appointing a commissioner for good 
cause. Has the petitioner a right to come here for relief? It 
is true the court below may revoke, but the property of the 
party is liable to be sequestrated by the commissioner 
between the terms. But the order below was final in its 


pass to the grantee all the right, title and interest therein of the person named 
as an enemy of the State in the order appointing such commissioner ; and such 
conveyance shall not be impeached or invalidated by reason merely of any irreg- 
ularity of proceeding. 

8. No sale of personal estate made by any such commissioner, or any payment 
made to him, shall be impeached or invalidated by reason merely of any irregu- 
larity of proceeding. 

9. The court which appointed the commissioner may at any time, if it appear 
that the person named as an enemy of the State in the order of appointment was 
not justly charged as such, or for any other good cause shown, revoke such order 
and annul the authority of the commissioner; but such order, until so revoked, 
shall be deemed valid to all intents and purposes, and no conveyance or sale bona 
fide made shall be invalidated by any subsequent revocation of the authority of 
the commissioner. 

13. Every commissioner shall within twelve months after his appointment, and 
once in every six months thereafter, until the estate he represents be fully admin- 
istered and settled, cause his accounts therewith to be stated and settled; and 
when the balance in his hands, if any, is ascertained by or under direction of the 
proper court, shall, within thirty days thereafter, pay such balance into the 
treasury of the State, unless the court, for good cause shown, otherwise order. 
And if any claim against the estate remain unpaid which the assets remaining in 
the hands of the commissioner shall not be sufficient to satisfy, the legislature, 
on petition of the claimant, shall canse justice to be done out of the money 
received into the treasury from such estate, so far as the same may be sufficient. 
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haracter, and hence the only relief is to be had in this court. 

The irregularity of the proceedings below gives jurisdic- 
tion here. The law, as will be seen on pages 744—45 of the 
Code of 1860, provides, that any person showing himself 
aggrieved in the appointment of a personal representative, 
shall have the right to appeal; the act of the legislature upon 
which this proceeding is based and which styles the party to 
whom the estate is committed, a commissioner, and requires 
iim to settle as an administrator, must be subject to the 
same rules. Likewise if the title to property is involved an 
appeal may be had; also where the order or judgment is 
final, and such is the case here, where the commissioner 
assumes entire control and possession. 

No process was had against this petitioner. Will it be 
contended that & party who lived in Louisiana shall be pro- 
ceeded against, though he had estate here, without some 
process ’ The Code of 1860. provides, that no order shall 
be made on a return of nihil; so likewise a party must be 
brought into court by notice, before judgment can be ren- 
lered. 

The Act of the Legislature of this State, 1863, page 30 
provides for publication against absent defendants. The act 


now under consideration does not provide any particular 
mode of proceeding, but it must conform to the general 
rules ot law governing similar cases. 

The act of Congress providing for forfeitures, (Brightly’s 
Digest, page 1235,) prescribes a form of proceeding, but ours 
does not. The form of proceeding must be in consonance 
with our form of gover ment, and that a party must have a 
day in court, and no ex parte trial will avail. Any other 
proposition is monstrous. 

The facts appearing upon the record do not justify such 
an order as was made. No evidence of his being an « nemy 
to the State is found. To what class of persons declared to 
be enemies of the State does he belong? Nothing is found 
in this record. How therefore is the party to meet the alle- 
gations in a subsequent effort to release himself from the 
result of this proceeding. ? 

VoL. I. 
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The act is repugnant to the constitution of the State. 
That instrument requires that a trial by jury shall be had 
when amounts over 20 dollars are involved. This act pro- 
vides that a jury shall be called only at the option of the 
judge. 

The whole act is in contravention of the constitution of 
the United States, and the mode of proceeding in this case js 
against the spirit of our republican institutions and consti- 
tutional law. 


Daniel Peck for the State. 

Ought this court to take jurisdiction now, to render a 
judgment in this case? certainly not. The court below had 
jurisdiction. The act under which this proceeding was had, 
is not an act against treason, but is ler /alionis, as the pream- 
ble discloses. The law itself, in the 8rd section, provides 
that the court below may revoke its proceedings upon satis- 
factory showing that no action ought to have been had. 
The Code of Virginia of 1860, page 743, provides that judg- 
ments had by default shall be corrected in the court where 
the same was had. The court below is the only tribunal 
where the order confiscating the petitioner’s estate can be 
set aside. If the petitioner had gone into the court below, 
and sought to show matter against the judgment therein, 
and been refused any relief, then the matter spread upon the 
record would have been the proper subject for investigation 
here. 

The statute does not require any particular mode in which 
it shall be made to appear, that the party is an enemy of the 
State; it must appear to the satisfaction of the court that he 
is such. 

The law does not require that the evidence by which 4 
court arrives at a conclusion shall be spread upon the record, 
unless it is incorporated in a bill of exceptions; nor will it 
inquire into it unless it appears on its face to be insufficient. 
In this case the proof is stated to be satisfactory. It is to 
be presumed that some or all of the elements of the offenses 
which constitute an enemy of the State were proven. 
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Attorney General Hall for State. 

The act under consideration does not assume to exten@ its 
operations repugnantly to the constitution of the United 
States, but it provides that the property of all persons who 
seek to establish a government hostile to the State of West 
Virginia, or set up any other government within its limits, 
shall be liable to forfeiture. 

There is nothing in the act which requires that any thing 
shall be necessary to establish the offense in any manner 
other than that it shall be done to the satisfaction of the 
court. No particular formula is required. But it is held 
that notice to the defendant was required. When men turn 
upon the government for the purpose of destroying it, should 
they not forfeit all claims to the immunities and privileges 
of it? 

No notice is required in the appointment of an adminis- 
trator, and if one should be wrongfully appointed, the court 
appointing will remove. This, or a similar remedy, is pro- 
vided by this law in the 9th section. The party may show 
that he is no enemy of the State, and have the order revoked. 
This proceeding is somewhat analagous to an attachment, 
and is in rem, and no service of process is necessary. The 
fund or estate is in the hands of the agent of the State, who 
has given bond for indemnity and at any time the petitioner 
may when he comes forward, establish his innocence of the 
ex parte action of the court, and receive his estate from the 
State. The order of the circuit court is not a finality, buta 
mere preliminary order. 

The proceedings under this law, as indeed all forfeitures, 
are not cognizable by criminal but civil tribunals; the pro- 
ceeding is similar to that of courts of admirality where it is 
in rem, and where the court complies with the language of 
the statute it is sufficient, and all that the appellate court can 
investigate. 12 Wheat, 12, 14. 

The present case is not a trial for a crime, but is one in 
which the defendant is charged with being an enemy of the 
State, and hence the 8th section of article 11 of the consti- 
tution, does not apply. 
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There is nothing in the law that is contradictory to the 
constitution; nor is there anything harsh or unjust. This 
court must be satisfied not of the constitutionality of the 
law, but of its unconstitutionality. It must be such a law 
as is a palpable and open violation of the constitution. 


Daniel Lamb, for plaintiff in error, in reply. 

The act under which this proceeding is had is unconstitu- 
tional. No person shall be deprived of his property or lib- 
erty without due process. This is more than a judgment by 
default, where process is served on the defendant. But this 
proceeding is had without any process, contrary to the prin- 
ciples of the common law of any and all governments. 

Does the record present sufficient to warrant an affirmance 
of the judgment of the circuit court? 

The facts necessary to be established must be by compe- 
tent and sufficient testimony. The record furnishes very 
brief testimony of proof of the defendant being an enemy 
of the State: nothing more than the affidavit of one party 
that he believed such was the case. Is this evidence at all’ 
Where an inferior court takes general jurisdiction when 
authority is conferred by statute, its action is void, and the 
face of the proceedings must show that it acted within the 
scope of its authority and the facts must be set forth on the 
record. 2 Bac. Abr., 105. Phil. on Ev. (Cowan’s notes) 1030. 
Supplt. U. 8. Digest, 49, 50, 53, title jurisdiction. 6 Wheat., 
127. 11 Ohio State Reports. 7 Hill, 24. 19 Johns, 39, 57. 
6 Hill, 311. 

There is no such appearance on the face of this record. 
It should appear that the authority was exercised according 
to law, and the record should show that the defendant might, 
before an appellate tribunal, establish his right to have the 
proceedings reviewed. 12 Ohio, 139. The record here does 
not show that the defendant was before the court. 

The act we are now considering, is either for the punish- 
ment of a crime committed by the defendant, or in the 
exercise of a belligerent right. If it is a judicial proceed- 
ing, it is in violation of the constitution of the State. The 
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2d section of article 11, provides, that, ‘* No person shall be 
held to answer for treason, felony or other crime not cogni- 
zable by a justice, unless on presentment or indictment of a 
grand jury.” The 8th section of the same article provides, 
that trials shall be by jury. 

But it is contended here that this court has not cognizance 
of this case. All questions involving the constitutionality 
of a law are properly matter for this court. No legislation 
can take that right away from this court. 

This is not judgment by default; where that is the case 
process on the defendant is necessarily implied. But noth- 
ing of that kind appears here, and the presumption must 
arise that there was none. 

In an action in inferior courts, the facts which are neces- 
sary to show jurisdiction of the case must appear upon the 
face of the proceedings: 1 Térm R., 151; and although the 
inferior court is a court of general jurisdiction, yet when it 
acts under a particular statute all that is necessary to show 
that it acted strictly in accordance with that statute, must 
appear. 11 Ohio State Rep., 224. 

This does not appear here. There is nothing to show that 
the property of the petitioner was in the county of Brooke, 
or what it was that he did to make him an enemy of the 
State, as prescribed by the statute. 

The proceeding is analagous to that of admiralty, where 
everything that can bring such light as will enable a fair and 
open hearing to be had, is necessary to be stated in the libel 
in rem, in a distinct and unequivocal manner. 9 How., 259; 
18 Curtis, 134. 

According to the act, the court may, in its discretion, 
make any persons parties by publication or otherwise. 
This discretion is obligatory upon the court when, as in this 
case, public laws are to be enforced. 9 Grat. 371; 2 Salk, 


609. 


Brown, J., delivered the opinion of the court. 
This case involves the constructicn of the act of Novem- 
ber 13th, 1863, entitled, “An act for the forfeiture of prop- 
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erty in this State, belonging to the enemies thereof.” 
This act was passed in the midst of a war which involved in 
its issues the existence of the State, and the lives, property 
and liberty of its people. It bears on its face the evidence 
of the fact that it is a war measure; and since its provisions 
are new and extraordinary it should not be loosely inter- 
preted nor improvidently executed. 

The title states the object of the act. It is to provide for 
the forfeiture of property in the State, belonging to the 
enemies thereof. The third section makes it the duty of 
the circuit court, upon a proper case made, to appoint a 
commissioner to take possession ‘of, collect and administer 
the estate of such enemy pursuant to the act. The court is 
of opinion, that on a motion to appoint such commissioner, 
based upon any proper evidence, such as the affidavit of a 
witness, the suggestion of the attorney for the State, the 
presentment of a grand jury, or the proclamation of the 
Governor, the court should award a rule or summons against 
the person alleged to be an enemy of the State, and whose 
estate is sought to be committed for that cause to a commis- 
sioner, requiring such person within a reasonable time to 
appear and show cause, if any he can, against the motion: 
stating in such rule or summons, with reasonable certainty, 
the facts alleged to constitute such person an enemy of the 
State within the meaning of said act; which rule or sum- 
mons should be executed as required by chapter 170 of the 
Code of Virginia of 1860. 

In default of such service, an order of publication should 
be awarded, as therein provided. And it would seem most 
proper that the questions of fact alleged in the rule or sum- 
mons, should be tried by a jury. 

And it appearing from the record that no day in court 
was given to the plaintiff in error, to make his defense on 
said motion; nor do the facts appear from the record, which 
the statute requires to constitute him an enemy of the State 
within the meaning of said act; and because it is not suf- 
ficient that the record states generally the conclusion from 
such facts, that the party was an enemy of the State, the 
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said judgment of the circuit court of Brooke county is 
erroneous and should be reversed, and the cause remanded 
to that court for further proceedings to be had therein in 
conformity with the principles indicated in the foregoing 
opinion. 


JUDGMENT REVERSED. 
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1. The State is concluded by the acts of her officers, which are within the scope 
of their authority ; and the legality of their acts is the subject of judicial 
inquiry, and not of legislative enactment. 


2. The legislature cannot give a matter the force and effect of law, by the passage 
of a joint resolution in relation thereto, when such matter is properly the 
subject of enactment. Such action being in contravention to the 1st section 
of article IV of the constitution providing that the style of the acts of the 
legislature shall be, ‘‘ Be it enacted by the legislature of West Virginia.’ 


3. The salary of the Governor, Secretary of State, Auditor and Treasurer, held 
to commence on the 4th of March, 1863. 


J. Edgar Boyers, Secretary of State of West Virginia filed 
his petition in the circuit court of Ohio county on the 18th 
day of March, 1864, alleging that he had been, prior to the 
first day of October, 1863, duly elected to the office of See- 
retary of State; that he had faithfully discharged the duties 
thereof; that on the first day of January, 1864, there wa: 
due him on account of services in said office 325 dollars; and 
that he had, on the 4th day of January, 1864, presented his 
claim for payment to the Auditor of the State, who disal- 
lowed the same and refused to pay it. He asked that pro- 
cess might issue against Samuel Crane, the Auditor, to show 
cause why judgment should not be rendered against the 
State for said sum, with interest from the first of January, 
1864. 

On the return of the process, Crane, auditor, appeared in 
court and filed his answer to the petition, stating that he 

-had disallowed the claim of the plaintiff; that on the 10th ot 
August, 1863, the Secretary drew compensation from the 
treasury, for services, for the period of time between the 4th 

‘- day of March, 1863, and the 20th day of June, 1863, at the 
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rate of 1,300 dollars per annum; and that he had not 
refunded the same as required to do by the joint resolution 
of the legislature of the State, passed on the 12th day 
of November, 1863, which provided that the Secretary 
was not to receive any further compensation for services, 
until he did so refund to the treasury. That on the 10th 
day of August, 1863, he paid to the Seeretary 438 dollars on 
account of his salary, which he then regarded as due him by 


virtue of the* ordinance of the convention providing for 


‘ 


the organization of the State of West Virginia, passed Feb- 
ruary 19th, 1863; that on the Ist of October, 1863, he paid 
the Secretary the further sum of 325 dollars on account of 
salary, Which together with the amount previously paid made 
the sum of 758 dollars, which would entitle him to the 
amount sued for if the court was of opinion that the term 
of office and the date from which the salary began to accrue 
should be the 4th of March, 1863; unless the court should 
regard the joint resolution passed November 12th, 1863: as 
also a resolution passed + October 15th, 1863, by the legis- 


* The section of the ordinance relating to this subject is as follows: 

The terms of office of the persons then to be elected shall commence on and 
include the sixty-first day from the date of said proclamation ; but shall continue 
and be computed, as if the same had begun on the first day of January, one 
thousand eight hundred and sixty-three ; except that the terms of the Governor, 
Secretary of State, Treasurer and Auditor, shall continue, and be computed, as 
if the sa: « had begun on the 4th day of March, one thousand eight hundred and 
tixty-three. 

+ Wuereas, it appears by the recent report of the committee on executive 
offices, that the auditor and secretary of the state had, on the first and second 
days of this month, over-drawn from the treasury, the former the sum of four 
hundred and fifty-four dollars, and the latter the sum of three hundred and 
ninety-three dollars and twenty-eight cents, alleging such over-drafts to be due 
to them respectively, for their salaries from the fourth day of March to the twen- 
tieth day of June last, the latter being the day on which the State was inaugura- 
ted and the constitution thereof first came into operation ; 

And wuereas, the legislatye, by a joint resolution, which finally passed on the 
fourteenth day of October, eighteen hundred and sixty-three, have formally 
declared, that ‘‘ the terms of al! officers, legislative, executive and judicial, elected 
on the twenty-eighth day of May last, began on the twentieth day of June follow- 
ing, and not previously,’’ and that ‘‘no such officer is, or was at any time 
entitled to salary or compensation for any time preceding the twentieth day of 
June in the present year ;’’ therefore 
Resolved by the Legislature of West Virginia, 

1. Any officer who has drawn from the treasury of the State, or in any way 


received compensation as such officer for any time previous to the twentieth d . 
of June last, is hereby required, within ten days from the passage of this reso 
r 


Uon, to refund the same to the governor, to be by him deposited in the tre 
to the credit of the proper appropriation. 
2. No officer failing to comply with the requisition of the foregoing re 


VoL. 1. 23 
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lature, and binding and obligatory upon the court in the 
construction of the ordinance of the convention; and in that 
event, should the court be of opinion that the salary of the 
Secretary began on the 20th day of June, 1863, (the time 
when the sixty days expired as fixed in the proclamation of 
the President of the United Sates, and provided for by the 
act of Congress, admitting the State of West Virginia in the 
Union,) then the Secretary had been over-paid in the sum of 
68 dollars and 95 cents, and that judgment should be had 
against him for that amount. 

The plaintiff demurred to the answer as insufficient; but 
the court overruled the demurrer, and dismissed the petition 
with costs: to which the plaintiff excepted. 

The plaintiff petitioned this court for an appeal, which 
was allowed. 


Samuel Crane and N. Richardson, for plaintiff in error. 
Attorney General Hall for the State. 


Brown, J. By the constitution, the oflice of Secretary of 
State was to commence on the 4th day of March, 1863, and 
continue for the term of two years, at a salary of 1,300 dol- 
lars per annum. And by the ordinance of February 19th, 
1863, the sole object of which was to put the government 
into operation, the said office, though in fact beginning on 
the 20th day of June, 1863, was to continue and be computed 
from the 4th of March, 1863; and so the term of two years 
expired on the 4th of March, 1865, instead of 1866, as it 
otherwise would have done but for said ordinance. And 
the question is, if the term of office ig to be computed from 
the 4th of March, 1863, to fix its duration and end, shall or 
not, the term be computed from the same day to fix the 
salary prescribed for that term? If the language in the 
same sentence is to be construed to have the same meaning, 
whether in ascertaining the duration of the office, or the 


shall be entiticd to draw or receive from the treasury for his own use, any sum 
of money whatever, whether on account of his salary, or as compensation fot his 
official services, until the money improperly drawn from the treasury by him ad 
aforesaid, is made good. 
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computation attached to it, then it is very clear that the term 
of office is to be computed from the 4th of March, 1863, and 
the salary likewise. 

It would look a little inconsistent for the State to say to 
the Secretary, you shall compute from March to eke out 
your official term, but you shall not compute from the same 
date to eke out your salary prescribed by the constitution, 
for the same term. In other words, that the same words in 
the same sentence, shall be used in a different sense when 
applied to the duration of your office, and the salary attached 
to it. Such a construction would be to blow hot and cold in 
the same breath, and illy comport with the dignity and fame 
of the new commonwealth. 

The strict legal right of the Secretary to his whole salary 
would, therefore, seem clear and unquestionable, however 
exceptionable may be the policy of construction, terms and 
salaries; though the more excusable, as it would seem, in 
the ordinance under consideration, because it was temporary 
in its nature and not to be repeated: and results from the 
necessity and difficulty of starting a new government into 
life at the same instant, with different offices beginning and 
ending at different times, without the results of the contin- 
gency having been foreseen, or at least specially provided 
against; as doubtless would have been the case if the con- 
vention that framed both the constitution and the ordinance 
had intended a different meaning to be attached to the same 
words in the same sentence, when applied to different sub- 
jects, 

The record in this case shows that the salary for the period 
controverted was actually settled and paid by the auditor, 
who is the proper officer to settle and adjust all claims against 
the State. And being so settled and paid the State is con- 
cluded by the act of her officer. 11 Leigh, 334. And being 
80 settled and paid, could only be judicially reviewed by a 
court of competent jurisdiction, and not by the legislature. 
Const. West Virginia, art. 1, sec. 4. 

Again, being a claim settled and adjusted between the 
parties, and actually paid, it wasa contract executed, and ¢c uld 
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no more be violated by one party than the other. 
West Virginia, art. 11, sec. 1. Const. U.S., art. 1, see 
Dartmouth College case, 4 Wheat. 

By art. 4, see. 1, const. of West Virginia, the legislative 
power is vested in the Senate and House of Delegates, and 
the style of their acts is required to be, “ Be it enacted, &e.” 
Now the joint resolution which forbids the Auditor to pay 
the Secretary the residue of his salary subsequent to July 
Ist, 1863, and which attempts to set off the amount so with- 
held, against the ammount previously paid him, for the quar- 
ter preceding, is in conflict with all of these provisions of 
the organic law and is therefore void. 

Tam, therefore, of opinion to reverse the judgment of the 
circuit court and enter judgment for the petitioner. 


The other judges concurred with Brown, J. 


JUDGMENT REVERSED. 
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INGERSOLL vs. BucHANAN, et. al. 
July Term, 1865. 


A surveyor of roads is not authorized by the act of the General Assembly of 
Virginia, passed January 6th, 1854, page 105-6, * to sue in his own name for 
‘taxes assessed by him; mor can he sue before any other tribunal than a justice 
of the peace or court for the county of Marshall. 


In June, 1860, C. Buchanan, road surveyor in magisterial 
district No. 6, road district No. 2, Marshall county, brought 
suit before J. C. McManaway, an alderman and ex officio a 
justice of the peace in the city of Wheeling, Ohio county, 
against Josiah Ingersoll, who was a resident of that city, in a 
plea of debt for 12 dollars and 50 cents, on account of road 
tax assessed by BucHanan on land owned by Jngersoll in said 
magisterial and road districts in Marshall county. The 
alderman gave judgment for the amount of the claim with 
costs. Inge rsoll appealed to the county court of Ohio county, 
which affirmed the judgment of the alderman, at the 
August term, 1860. Execution was issued thereon by the 
clerk of the county court on the 15th day of August, 1860. 
On the 6th day of October following, Jngersoll petitioned the 
circuit court of Ohio county for a writ of prohibition to 
withhold the collection of the judgment by virtue of the 
execution issued thereon, and obtained a rule against Buch- 
anan, and the sheriff of Ohio county, to show cause why a 


*‘‘ An act providing for the opening and keeping in repair the county roadsin 
the county of Marshall.’’ The 4th section after reciting the manner of levying a 
tax to be expended in repairing roads, provides that, ‘‘ Each surveyor shal! col- 
lect all money payable as aforesaid, and all the delinquencies or fines accruing 
under this act in his precinct, and if necessary may sue as aforesaid before any 
justice of the peace or court for said county, as the jurisdiction may require, in 
the name of the county forthe use of the precinct; shall be charged in Lis annual 
settlement of accounts with the full amount of road levy of his precinct, (unless 
when he shows under oath delinquents, from whom the tax could not be collected, ) 
- shali pay over to his successor any money in his hands at the expiration of 

term.”’ 
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writ should not be granted prohibiting the enforcement of 
the judgment. 

At the May term, 1864, the circuit court refused the writ, 
and Ingersoll applied to this court for relief in the premises, 
alleging that the alderman had no jurisdiction in the original 
warrant; that the county court likewise had no jurisdiction 
in affirming his judgment, and that the circuit court erred 
in overruling the application for a writ of prohibition. 


Z. Jacob, for the plaintiff in error. 
James S. Wheat, for the defendants in error. 


Brown, J. This is a supersedeas to the judgment of the 
circuit court of Ohio county, dismissing the rule awarded to 
the plaintiff in error against the defendants in error, to show 
cause why a writ of prohibition should not be awarded 
against them. 

It appears that C. Buchanan being surveyor of roads in 
magisterial district No. 6, road district No. 2, in Marshall 
county, as such surveyor, brought suit in Ohio county before 
an alderman of the city of Wheeling, in said city, and as 
such ex officio a justice of the peace therein, by warrant in a 
plea of debt for 12 dollars and 50 cents on account of road 
tax assessed against the plaintiff in error in Marshall county, 
who was a resident of said city, upon land owned by him in 
said road district in Marshall county, with interest thereon 
from September Ist, 1859. Upon this warrant the justice 
rendered judgment for C. Buchanan, who is one of the 
defendants in error: from which judgment the plaintiff in 
error appealed to the county court of Ohio county, which 
affirmed the judgment of the justice with costs of appeal, 
and awarded execution against the plaintiff in error. 

The plaintiff in error then applied by petition to the judge 
of the circuit court of Ohio county, for a writ of prohibi- 
tion: upon which application a rule was awarded him 
against the said C. Buchanan and the sheriff and justices of 
Ohio county, to show cause why the writ of prohibition 
should not be awarded. ‘To this rule the parties appeared 
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by their attorneys, and the matters arising thereon being 
argued, it was considered by the court that the application 


for the petition be refused, and that the rule issued in pur- 


suance thereof be dismissed, and that C. Buchanan recover 
against the petitioner his costs. 

It is alleged for the plaintiff in error— 

First, That the alderman, and ex officio a justice of the 
peace, in Ohio county, had no jurisdiction of the case. 


Second, That the county court of Ohio county had no 


jurisdiction to affirm the judgment of the justice of Ohio 


county. 


To this it is objected for the defendants in error, that the 
warrant was for a personal debt due from the plaintiff in 
error to the said C. Buchanan in his own right and not as 
surveyor of roads in magisterial district No. 6, road district, 
No. 2, in Marshall county. But the objection is not sus- 
tained by the facts as they appear upon the record. 

It was further objected for the defendants in error, that 
the plaintiff in error by appealing from the judgment of the 


justice to the county court of Ohio county, thereby submit- 


ted himself to its jurisdiction: and having invoked its aid 
could not afterwards be heard to question its judgment in 
the premises. In reply to this objection it was alleged for 
the plaintiff in error, that if the county court of Ohio had 
not jurisdiction by law, it could not be conferred by the 
consent of the plaintiff. The correctness of this is too well 
settled to require comment. 

The question then to consider is, had the alderman as jus- 
tice of the peace, an officer in Ohio county, jurisdiction to 
try the case ? 

It is certain he had no general authority to hear and deter- 
mine such a case; nor had the said surveyor any general 
authority to sue for road taxes so assessed; and the only 
special authority is sought to be derived from the act of Jan- 
uary 6th, 1854: Session Acts, 1854, page 105. 

But that gives authority to the surveyor in Marshall 
county to sue for road tax in that county and in the name of 
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that county, before the justices or courts of that county, but 
to none others. 

The jurisdiction exercised by the justice in this case, was 
therefore an assumption and without authority of law. And 
the jurisdiction exercised in the case by the county court of 
Ohio, in affirming the judgment of said justice, was equally 
an assumption and without authority of law. 

The writ of prohibition is the conservative instrument in 
the hands of the superior courts by which to restrain the 
inferior tribunals to their lawful Yimits; and should have 
been awarded in this cause by the circuit court, instead of 
dismissing the rule as it did. 

The objection that the county court of Ohio had ceased to 
exist, and that the term of office of Samuel Irwin, sheriff, 
had expired, furnishes no excuse for the court’s refusal to 
award the writ of prohibition, since it appears that the exe- 
cution on the judgment complained of had been issued, but 
not satisfied nor returned. 

The said judgment of the circuit court of Ohio county 
ought, therefore, to be reversed: and the writ of prohibition 
awarded against the said Samuel Irwin, late sheriff as afore- 
said, and the said C. Buchanan. 


The other judges concurred in the opinion above. 


JUDGMENT REVERSED. 
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Rosert Mears vs. JAMES SINCLAIR, ef al. 
July Term, 1865. 


i. The home or domicil of the father is the domicil of the child; so also of a 
mother whilst a feme sole: but a guardian cannot fix the domicil of his ward ; 
nor can a mother during coverture with asecond husband takea child by the 
former husband from its native State, where it is domiciled, and carry itinto 

altering the succession to its 
estate. 

2. J. W. dicd testate in the county of Brooke, leaving a widow and two children, 
between whom he divided his estate equally. The widow qualified as guar- 
dian of the children, and married J. S. in 185], and remained with him in 
Virginia two years when they removed to O/io taking with them the two 
infant children of J. W. One of them, Mary A., died about two years after 
eoremoving. HeEtp: 

That the mother during coverture, who was also guardian, could not 
change the domicil of the infant heir of J. W., so as to alter the suc- 
cession to her estate, and that it must be distributed according to the 
statute of descents and distributi 


John Williams, a citizen of Brooke county in the State of 
Virginia, died testate in said ( ounty in iO bi uary, Ls £5, seized 
of 280 acres of land in that county. 

By his will he dey ised his lands to be sold by his execu- 
tors, and then bequeathed his whole estate, after payment of 
debts, to be divided into three equal parts: one to his wife 
Elizabeth, one to his daughter Mary Ann, ten years old at hie 
death, and the remaining third to his daughter Emma Caro- 
line, who was three years old at his death. 

By the will Elizabeth was appointed executrix, and her 
brother, William Brown, executor thereof, and the said Eliz- 
abeth and her father, Oliver Brown, were appointed testamen- 
tary guardians of said two daughters; and at the April term 
of the county court for Brooke county, 1845, the executrix 
and executor qualified as such, and the said Hlizabeth quali- 
fied as guardian of the two children. Oliver Brown declined. 

VoL. I. 24 
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The said Elizabeth, as relict, continued to live on the farm 
after the death of her husband, and kept and maintained 
with her the two daughters, until the 25th of February, 
1850, when she intermarried with James Sinclair, a citizen of 
the State of Ohio. Sinclair lived with his wife on the farm 
in Virgina and kept and maintained her and the two chil- 
dren until sometime in March, in the year 1851, when he 
removed to the State of Ohio, and took with him his wife. 
the said Elizabeth, and her two daughters. 

On the 25th day of July, 1851, William Brown, executor, 
sold the land to Sinclair; and of the purchase money, 3,649 
dollars and 50 cents was by said executor and Sinclair and 
wife, set apart as the share of each of said children, and 
each share, secured by bond of said James Sinclair and a 
deed of trust on said land; the bond for Mary <A.’s share 
falling due at her majority, to-wit, on the 18th of July, 1856; 
and in like manner the bond for Hmma C.’s share falling due 
at her majority, Ist of February, 1863. Both bonds payable 
to the executor. 

After the death of Mary A., the land was sold by order 
of court made in the causes for 8,000 dollars; which sale 
was made on the day of 1857. 

James Sinclair maintained, schooled and clothed the said 
Mary A., from February, 1850, until her death—the 6th of 
July, 1853, being then about eighteen years old. During 
most of the time she was afflicted with a scroffula, that kept 
her exceedingly feeble and most of the time helpless, and 
finally resulted in her death.- And during all the time Sin- 
clair acted the part of an affectionate father, and on all occa- 
sions was attentive and diligent, and employed at various 
times consulting physicians, and at one time took her to 
Cincinnati for medical aid and consultation. 

The maintenance he afforded and the things he procured 
and money expended for her were such, considering her 
estate, position in society and physical condition, as were 
absolutely necessary. Of all these things Sinclair made an 
account amounting to 1,504 dollars, none of which was paid 
to him. 
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This account, Sinclair, being in necessitous circumstances, 
sold to appellant, Robert Mears, and received the cash there- 
for. 

At the death of Mary, her mother claimed the whole 
transaction, relative to said Mary and her interest,in her 
father’s estate, to be a Virginia transaction, and that she, as 
mother, was entitled to succeed to one-half of Mary’s estate, 
after debts were paid, as joint heir with HmmaC. In which 
ase, if Mary’s estate was indebted the aforesaid 1,504 dol- 
lars, would leave an amount, including interest, of 2,944 dol- 
lars and 64 cents for distribution, of which 1,472 dollars and 
82 cents is the share of said Klizabeth as heir of Mary. This 
inheritance or distributive share she, the said Elizabeth, with 
the concurrence of her husband, sold to the appellant for 
cash and received the money. 

Sinclair also maintained, clothed and schooled in a manner 
suitable to her estate and condition, Hmma C., from the 25th 
of February, 1850, until her marriage with one C. C. Baakee. 
The cost of this maintenance amounted to 1,309 dollars. 

Chancery suits having been brought in the cireuit court 
of Brooke by sundry attaching creditors against the interest 
of James Sinclair in the farm on which the widow lived, 
known as the “half moon farm,” after he moved to Ohio, 
the appellant Mears obtained leave to file his answer therein, 
when he set up the claim of Sinclair for the maintenance of 
the children, which had been assigned to him, and also the 
interest of the wife of Sinclair to the distributive share of 
the estate of the deceased child, Mury A., which had also 
been assigned him by Sinclair and wife. The circuit court 
rendered a decree declaring that the estate of the deceased 
child must be distributed according to the law of descents 
and distributions of Ohio, where the child resided at the time 
of her death, which gave the whole of her estate to her sister, 
Emma C., to the exclusion of the mother; and also disal- 
lowed the residue of the appellant’s claim for maintenance, 
&c., upon the ground that the proceeds of the “‘half moon 
farm” did not discharge the indebtedness of Sinclair to the 
estate of his wards, whereupon Mears appealed to this court, 
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Langfit and McKennan for the appellant, insisted upon the 
following points: 

Elizabeth Williams by her marriage with James Sinclair 
became “ civiliter mortuas,”—her civil existence being merged 
in that of her husband, James Sinclair. She could do noth- 
ing sui juris, but her husband acting in her room and stead 
had, having performed the duties and services, a right to 
charge Mary A. and Emma C. for their respective mainten- 
ance, for money paid out for clothing, education, necessary 
traveling and medicine, and medical and surgical attendance. 
Code, (1860) page 588, § 7. Sto. Eq. Ju., § 1341; 1 Madd. 
Ch., page 324; and father or mother being poor, (a fortiori 
the step father being poor) will be liberally allowed for 
maintenance. Sto. Eq. Ju., § 1355. 

But the statutes of Virginia prior to 1850 did not permit 
a guardian proprio marte to apply any of the principal of the 
ward’s estate to his maintenance; but must first obtain an 
order of court. R. C., page 407; § 9 and page 410, § 26. 
Myers vs. Wade, 6 Rand. 444. Broadus vs. Rosson, 3 Leigh 
12, 24, 28, 29. Foreman vs. Murray, 7 Leigh, 412 and 417, 
per Tucker. Armstrong vs. Walkup, 12 Gratt., 608, 613: and 
maintenance will be allowed although an express promise 
not to charge be made. Armstrong vs. Walkup, 9 Grat. 272-3, 
875. During all time in Virginia, while the guardian had no 
right to apply any part of the principal of his ward’s estate 
to his maintenance, however necessary, yet the courts at all 
times had that power, and exercised it on all necessary occa- 
sions. And now, what the guardian could not do before 
without an-order of court, he may now do proprio marte. 
Code, page 588,§ 8; Hooper vs. Royster, 1 Munf. 119. 

It is not requisite that the person maintaining infants, and 
charging therefor, should have qualified as guardian. Ander- 
son vs. Thompson; 11 Leigh, 439-40, 458-59. Jackson vs. 
Jackson; 1 Gratt.; 143—-4—5,. 150. 

Bat although the guardian may charge for maintenance of 
ward, yet he is not bound to do so, for, although he be insol- 
vent, he may perform the service as a gratuitous donation. 
Myers vs. Wade; 6 Rand., 450. 
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Sinclair elects to charge these children, and to this end 
makes out his account against each respectively. What are 
his rights in those accounts when made out? Are they his 
own? or are they controlled by some legal or equitable prin- 
ciple? 

They are his own, unless he has disposed of them as a 
payment on his bonds to the executor: or unless he can be 
forced to put them as a set off against the moneys due by 
these bonds. 

Payment is a matter of fact to be proved, and it is not 
done. 

To force a defendant to plead set-off is contrary to the 
spirit of the statute of set-off, which was made for the ben- 
efit not for the prejudice of the debtor; and it is within his 
election alone that the plea is put in. 

1 KE. C. L. Rep., 84. 8 Watt. 39. 9 Watt.179. Trimyer 
vs. Pollard, 5 Gratt., 464-5. Hudson v. Kline; 9 Grat., 882. 

Even if Sinclair, being sued by the executor on these bonds, 
desired, he could not be permitted by law to interpose the 
plea of a debt due from his quasi ward, as a plea of set-off 
to the action by the executor, because the claims are in autre 
droit; and neither bond was due at the time the accounts 
were made out and sold to appellant. Barbour on Set-off, 
page 19 and 54. Harvey vs. Wood; 5 Madd., ch. Rep. 1; 
American edition, 279. 

Mary A. Williams was born in Brooke county, Virginia, of 
citizen parents; was herself a citizen, and continued such 
until her death, unless that citizenship was changed by the 
act of Sinclair taking her, at the age of about 11 years, to the 


= 


State of Ohio. An infant cannot change its own domicil, 
because it cannot act sui juris. Summerville vs. Summerville; 
5 Ves. 763 and 786-7. Desesbais vs. Rurguire, 1 Binn., 356; 
and Guire vs. O’ Daniels & Young, 5 Binn., 349, et sequel 352-3. 
Philmore’s Domicil, 31 § 55 and 56; Sto. Conf. L. § 46. 

The father, and after his death, the mother while she 
remains a widow, can by a bona fide removal, animus manendi, 
of himself or herself from Virginia to Ohio change the dom- 
icil of their minor children. 





190 COURT OF APPEALS OF WEST VIRGINIA. 


Mears vs. Sinclair, et. al. 1865. 


July Term, 


On principle and in right reason that power must and 
should be conceded to the surviving mother, for she is then 
the head of the family. 3 Merivale, 79. And to this effect 
tend the best authorities, both of Europe and America; not- 
withstanding the mother’s power, to effect such a change, 
was in the early period of the common law doubted. 

Although it is, and of right reason should be conceded to 
the mother, while remaining a widow, and therefore the 
head of the family, the right to change the domicil of her 
infant child, by a bona fide change of her own; yet we insist 


that, neither according to reason or law can she possess or 


exercise such right or power, while covert by a second mar- 
riage. Since by the marriage the mother merges her civil 
existence both as a woman and mother, it is submitted that 
she destroys her power as guardiam’ 2 Kent, 232, note C, 
and note 2—citing Palmer vs. Ouslsy. 2 Doug. Mich. R. 433. 
Code 1860, page 588, § 7. Per foree—not having legal cus- 
tody, she cannot communicate as from herself, a legal right, 
which can only appertain to legal custody. Philmore, page 
32, § 62—Sto. Conti’t.—laws, § 46 and note 5, on page 57, 
and note 2, on page 58, and § 49, note 1. Woodend vs. Pauls- 
pury, 2 L’d Ray, 1473. Freetown vs. Taunton, 16 Mass., 51-2. 
Dedham vs. Nalick, id., 134-139; School Directors vs. James, 
2 Watt & Serg’t, 568. 

All these authorities are based on and arise out of the 
principal that, a feme covert cannot act sui juris, that her civil 
existence is merged in her husband, in, through and by 
whom all her personal duties must be performed. 2 Watt 
& Serg’t, 570. Sumner vs. Melton, 2 Salk. Rep. 528. 2 Kent 
532 on note (7ed.) 

But if she cannot act sui juris as mother, she cannot act 
sui juris as guardian; for in that as in all other of her per- 
sonal relations, her personal duties must be performed in, 
through and by her husband, who in the present instance is 
neither father nor guardian. She is like, or as impotent of 
legal action, as a guardian, who becomes insane, and there- 
fore cannot act sui juris. 

But the right and power of the guardian, as such, being 
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neither father nor mother, to change the domicil of his ward, 
it is submitted, has no place in the common law of either 
England or America, and especially Virginia. As to Virginia 
it is a question /tes integra. 

Is there any case in either England or America, where the 
guardian, as a matter of common law, has been permitted 
to change the domicil of his ward? It is submitted there is 
none, to the effect of changing succession. It is further sub- 
mitted that there should be none. 

For in the United States domicil is citizenship—that which 
describes the one describes the other—the rights appurtenant 
to the one are appurtenant to the other. 

The test of domicil. 1 Kent 84; Schremshire vs. Schrem- 
shire, 4 Eccle. Reps., 567. Code, page 73-74. Bto. Con’fit. 
of laws § § 43 et 44. Philmore on domicil, page 16, chap. 
2, including §§ 11, 12, 18, 14, 15 and 16. Vattell, page 1038. 
Settlement and domicil are synonymous. Sto. Confl’t. laws 
§ 43 (note 7.) 1 Kent, 82. 2 Bouv., 519. Vattell 108, 
§ 210. 

Test of citizenship. 1 Kent, 82, 83, 86. Vattell, 101, 
8 212. 213, 214. Sto. Confl’t. laws, § 48. Gassies vs. Bal- 
lon, 6 Pet. Rep. 751-2; Brown vs. Keene, 8 Pet. 112, 114. 

Government cannot, in the exercise of a natural attribute, 
nor in the United States by a vested power, expatriate, banish, 
or exile a citizen except for crime. A citizen of Virginia 
being twenty-one years old may leave it. Code, page 74, 


§ 3. 


But government cannot force him to go, except as a pun- 


ishment for crime. It is inherent in all governments to 
banish or exile as a punishment, but not otherwise. 

Cooper vs. Telfair, 4 Dallas, 14; 1 Cond. U. 8. Rep., 211, 
212, 213, and 214. 1 Kent, 599, 600, 604, 606-7 and 612 in 
exact point. To the same effect is Vattell, page 103, § 218 
and 220, and page 107, § 228. 

Government cannot communicate or depute to its courts 
a power it does not itself possess—courts can only depute or 
exercise the jurisdiction conferred; and guardians can only 
exercise the powers conferred by the laws and by the courts. 
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Therefore the right in question, cannot on principle, be 
inherent in the guardian. And those conferred are only such 
as are necessary for protection, maintenance and education; 
and the power to change the domicil is not necessary to the 
complete performance of all these duties. 

Confessedly, the power is not in the guardian by constitu- 
tional or statute law, the code being rather against it. 

Is it in the guardian by common law? 

On the corttinent of Europe, elementary writers on juris. 
prudence are divided. In favor of the existence of the power 
in the guardian are found Bynkershoek, Rodenburg and John 
Voet of Holland. To estimate the weight of all these authors, 
the reason upon which they all stand should be considered. 
It is that, the domicil of the minor is extinct, upou the death 
of the surviving parent. Phil. Dom. page 34; § 71—as cited 
by Phil. Dom., page 34. 

But against it stands the powerful names of Denisart, Mor- 
nac, Bouhier, Boullenois, Merlin, quoted by Philm. Dom., page 
34, note N.,and Pothier, of France, and Christinaeous, of Bur- 
gundy ; and all for the strong reason that, the ward is no part 
of the guardian’s family—(only there ad tempus). To which 
may be added that the guardian has no natural dominion 
over the ward—(as a parent)—not bound to support it (as 
the parent,)—not entitled to its services (as the parent,) and 
it cannot be taken from the parent, but may be from the 
guardian, ' 

In England it is submitted, there is no adjudged case, either 
conceding, allowing, or giving such power to the guardian; 
Phil. Dom. page 38; § 84, and where elementary writers 
speak of the power in a guardian, being a stranger, it is 
against it. 1 Burge; Col. & For. laws, Pt. 1 ch. 2, page 
38-39. 

Robertson on Succession, page 196 to 203. Cited by Sto. 
Confl. Laws, § 505, note 1; Phil. Dom., 31, also page 32, 
§ 58, § 69, page 39, § 87, page 38, § 92. 

The leading case of Pottinger vs. Wightman, 3 Merivale, 
57 et sequens, was decided upon and with reference to the 
power of the surving mother, and not the guardian and 80 
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understood by the profession in Hngland—see opinion of the 
court, 3 Merw. 79, 80 and; Phil. Dom. § 80,82, and § 92. 
In the United States it is thought and believed that there is 
no adjudged case allowing or conceding such power to the 
guardian ; nor in fact any judicial dicta, obi/er or otherwise, 
in favor of the doctrine, except the intimation of Chancelor 
Kent. 2 Kent Com. 234, note B. But there is against it the 
grave doubt of judge Story, and the adjudged case of the 
School Directors vs. James. 2 Watt & Serg’t, Pa. Rep. 568. 


Z. Jacob, for the appellees. 


Harrison, J. John Williams, of Brooke county, in the 
then State of Virginia, made his will bearing date on the 22d 
day of March, 1845, by which he directed all his estate to 
be sold.on such terms as his executors should deem best for 
the benefit of his estate, and the money arising from the 
sale to be paid in equal proportions to his wife and his only 
children Mary and Caroline. He appointed his wife Eliza- 
beth, executrix, and her brother William Brown, executor, 
of his last will, and his wife and Oliver Brown guardians of 
his children; and directed that they, (executor, executrix 
and guardians,) should not be required to give security. 

At the April term 1845 of the county court of Brooke 
county, the will was admitted to probate, and the widow 
appeared in court and accepted the guardianship. 

The widow and children resided at the homestead, called 
“Half Moon,” in said county, where the testator had lived 
and died. 

The widow intermarried with James Sinclair in January 
1851, ather residence on said farm, and continued to reside 
there with the two children as members of the family, until 
1852, when Sinclair and wife left Virginia and took up their 
residence in the State of Ohio. They carried the children 
with them to Ohio, and the four lived together there as one 
family, until June 1853, when Mary died in infancy: the 
mother and Caroline surviving her. 

On the 25th of July, 1851, the executor, William Brown, 

VoL, I. 25 
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and the executrix, Elizabeth Sinclair, sold and conveyed to 
the said James Sinclair, a portion of the real estate of the 
testator for the sum of 10,800 dollars, and took from him 
two bonds, each for one-third of the purchase money, (after 
adjusting some accounts), amounting to 3,649 dollars and 
50 cents each: one payable when Mary arrived at age, the 
other when Caroline arrived at age—both payable to Wn. 
Brown as executor, and both bearing interest from date, the 
interest payable annually from the Ist day of November, 
1851. 

No bond was taken from James Sinclair for his wife’s 
third of the proceeds of sale; he executed a deed of trust, 
however, on the land, to secure payment of the two bonds 
and interest thereon, and this deed of trust was made on 
the day of the sale of the land. 

It appears that James Sinclair supported Mary, from the 
time of his marriage with her mother, until her (Mary’s) 
death, a period of about two years; and he has rendered 
an account against her estate for medical services and sup- 
port, amounting to 1,500 dollars, and has assigned the same 
to the appellant Robert Mears, who filed his bill in the cir- 
cuit court of Brooke county, against the administrator of 
Mary, and asks that the amount of the account be decreed 
to him, as also the share of the personal estate of Mary 
which her mother inherited from her deceased daughter, 
which James Sinclair and wife had assigned to him. 
The said Caroline has intermarried with C. C. Baakee, who 
with Sinclair and wife and sundry attaching creditors of 
James Sinclair are made defendants to the bill. The defen- 
dants Baakee and wife filed their answer, and insist that the 
personal estate of Mary, passed after her death, ‘to Mrs. 
Baakee, according to the law of descents of the State of 
Ohio. On the other hand, Mears insists that it passed, at 
her death, to her mother and Mrs. Baakee, according to the 
statutes of descents and distributions of the State of 
Virginia. 

The case involves the inquiry, whether Mary, who was 
born in Virginia and domiciled here, became domiciled in 
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Ohio, under the facts above stated; or in the language of 


counsel who have argued the cause in this court, where, in 
contemplation of law, was the domicil of Mary at the time 
of her death? 

The numerous authorities cited in argument establish 
these propositions : that the home or domicil of a father, is 
the domieil of his infant children; and so as to the mother, 
while sole—her domicil is theirs. Parents have a right to 
choose a domicil for themselves; infant children have not 
such right; their domicil is derived from that of their 
parents. A guardian cannot fix the domicil of his ward. 
Can a mother, while under coverture with her second hus- 
band, a stranger in blood and estate to his infant step-chil- 
dren, change their domicil? Can a second husband take 
his infant step-child from its native State, where it is domi- 
ciled, and carry it into another State, thereby changing its 
domicil, and alter the succession of its estate? 

This being the only serious question made and argued in 
the cause, [ have come to the conclusion that the marriage 
of James Sinclair with the mother of Mary, and carrying 
Mary from her native State (Virginia,) to the State of Ohio, 
and remaining there until her death, did not so change her 
domicil as to alter the succession and distribution of her 
personal estate in Virginia; it must be distributed according 
to the Virginia law of descents and distributions,—not that 
of Ohio. 

The decree of the circuit court of April 4th, 1830, deci- 
ding “that the personal estate of said Mary passed at her 
death, to said Caroline, to the exclusion of the mother, 
according to the laws of Ohio,” is, in my opinion, erroneous 
and should be reversed, and the cause remanded to the cir- 
cuit court for proceedings in accordance with the principles 
herein stated. Iam further of the opinion that, the accounts 
of James Sinclair and wife for maintenance, &c., of the 
children Mary and Caroline, and assigned to the appellant 
Mears, are in themselves 


just and proper and ought to be 
allowed; provided there was any fund out of which they 
could be satisfied; but inasmuch as it appears that the 
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indebtedness of James Sinclair to the estate of his wards, 
after applying the proceeds of the “Half Moon’ farm, 
exceeds the amount of these accounts, the circuit court did 
not err in rejecting them, as there was no fund in the power 
of the court, applicable to their payment. 


The other judges concurred in the opinion of Harrison, J, 


DECREE REVERSED; and the cause remanded to the cireuit 
court for further proceedings. 
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Absent, Harrison, J.* 
Isaac Keniry vs. Winu1am Topp. 
January Term, 1866. 


}, At the common law where land is leased for a certain number of years, and 
the period of its termination is fixed and certain, and the lease is silent as to 
who is entitled to the way-growing crop on the land at the end of the term, 
phe off-going tenant is not entitled to such crop; but where the lease recog- 
nizes the right to sow in the last year of the term, and the tenant is restricted 
to the cultivation of certain portions of the land and pays an equal annual 
rental sum for its use, he has a right to reap the way-growing crop—where 
the lease is silent as to who is entitled thereto. 


2. A. W. K. leased a farm to T. for three years, beginning April Ist, 1861, and 
ending April Ist, 1864, for an equal annual rent of 500 dollars. The lease 
provided that in the fall of the last year the tenant was to sow a certain field 
in wheat and timothy. T. vacated the land on the Ist day of April, 1864, 
and I. K. entered as tenant under A. W.K. I. K. reaped and gathered the 
field of wheat sowed by T.in the fall of 1863, in the following July. Hep: 

That T. is entitled to recover the value of the wheat from I. K. 


3. A case distinguished from Harris vs. Carson, 7. Leigh, 632. 


On the 25th day of July, William Todd instituted an action 
of trover and conversion in the circuit court of Ohio county, 
against Isaac Kelley, Aaron Kelley and A. Wilson Kelley; and 
filed his declaration at the rules on the last Tuesday of the 
same month, claiming that he was, on the 15th day of July, 
1864, lawfully possessed of 2,000 dozen sheaves of wheat 
and casually lost the same; and that the same came to the 
defendant’s possession on that day by finding, &c. 

The defendant, Isaac Kelley, pleaded not guilty, and the 
case came on for trial at the May term, 1865. The jury 
found a verdict of 274 dollars and 50 cents damages against 
Isaae Kelley, and not guilty as to the others. 

On the trial of the cause the plaintiff offered in evidence 





*He was absent on account of sickness, and N. Harrison, judge of the IX cir- 
cuit was called to the bench. 
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a lease from A. Wilson Kelley, to himself, for a certain farm 
in the county of Ohio, “for a term of three years, com- 
mencing on the Ist day of April, 1861, and ending on the 
last day of March, 1864, yielding rent therefor during said 
term, 500 dollars per annum, payable semi-annually, in equal 
installments on the first days of October and April. Said 
Todd shall be restricted in the cultivation of said farm ag 
follows, that is to say: the first year he is to sow in small 
grain the stack field, which was formerly in blue-grass sod, 
and to sow the same field in wheat and timothy in the fall, 
He is to put the meadow south of the house and the young 
orchard in corn, the first year, taking proper care to preserve 
the trees in the orchard. The second year he is to cultivate 
the meadow north of the wood’s pasture, in corn, and the 
following spring to sow the same field in barley, and in the 
fall of that year to sow the same field in wheat and timothy. 
The third year he is to raise corn in the field north of the 
field last before deseribed, and in the field south of and 
adjoining the field to be put in corn.” 

There were other covenants in the lease in relation to 
timber for repairing fences, and entering in default of pay- 
ment of rent, &e. 

The defendant admitted the sowing of the wheat provided 
for by the lease, in the third year; and the plaintiff proved 
that he, (defendant,) as in-coming tenant, had cut, reaped 
and gathered the wheat so sowed by the plaintiff. The defen- 
dant then moved the court to construe the lease, and to decide 
whether the wheat in question belonged to the plaintiff: but 
the court declined to do so and decided that it was a ques- 
tion of fact for the jury to decide whether the wheat was 
sowed for the plaintiff or defendant. To this refusal and 
decision the defendant excepted, which constituted his first 
bill of exceptions. 

The defendant then moved the court to instruct that, 
though it was proven that the plaintiff sowed the wheat 
during the fall of the year 1863, and the fall next preceding 
the expiration of the lease, and in the field mentioned in the 
clause of the lease making provisions for the same, and that 
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the defendant, as in-coming tenant, reaped and took the 
same, yet the lease did not give the wheat to the plaintiff, or 
the right to reap it, or to recover it in the pending suit. 
The court refused the instructions, and the defendant again 
excepted. Judgment was given onthe verdict. The defen- 
dant applied to this court for a supersedeas, which was 
granted. 


Z. Jacob, for the plaintiff in error. 

He argued the following points, which were assigned in 
his petition for a supersedeas as error. 

First, That the court erred in refusing to construe the 
agreement, 

Second, That the court erred in deciding that it was a 
question of fact for the jury. 

Third, That it was error to leave it to the jury to decide 
whether the wheat was sowed for the plaintiff or defendant. 

Fourth, That the court erred in refusing to give the 
instructions requested. 

On this latter point he held the action of the court below 
clearly wrong. In Harris vs. Carson, 7 Leigh, 632, judge 
Cabell, who delivered the opinion of the court, said: 

“There is nothing in the lease purporting to give to the 
tenant any interest in the land, or in the crops upon it, after 
the termination of the lease;’’ that ‘‘the lease having a fixed 
and certain period for its termination, it is clear beyond 
doubt that the off-going tenant had no right at common law 
to any crops growing on the land after the termination of 
the lease, although sown during his possession.” (Page 
637.) In this case, it is clear that the written lease restricted 
Todd as to the manner of cultivation, and how or what crop 
he was to leave on this particular parcel of ground at the 
end of the lease. It was meadow when the lease com- 
menced, and he was to leave it sowed in wheat and timothy, 
Why? Simply that it might be meadow again. And this 
clause requiring him, the fall before the lease ended, to sow 
it down “in wheat and timothy,” was nothing more nor less 
than the agreed method between the landlord and tenant, 
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prescribing how it was to be again put down in meadow; 
and this is a common mode of putting plowed land down in 
meadow. ‘The lease says that “this clause, and some others 
of like kind,” was in restriction of how Todd should cultivate 
the farm; but to give it the effect here contended for by 
defendant in error was, in fact, to enlarge Todd’s terms. 

This lease does not say that Todd was to have the wheat, 
or the right to cut it. If he might cut the wheat, why not 
also the grass or timothy? In Harris vs. Carson, there was 
a written lease, and with apparently stronger clauses in favor 
of the tenant as to the way-growing crop than this one has. In 
this case judge Cabell says, on page 633: “ But as to the 
question whether the tenant should be entitled to the crop 
which may be growing on the demised premises at the 
expiration of the contract, the lease was wholly silent.” 

So here. As 7odd’s lease and right expired, by his agree- 
ment, on the 31st of March, 1864, to give him rights till 
July afterwards, and to take the wheat, required that the 
contract should say so. He sowed this wheat because his 
contract bound him to do so, and his agreement to do so was 
part of the consideration which led the landlord to give him 
the lease. Such a contract was natural and proper, and to 
the benefit of husbandry; but to make it give the wheat, 
and the use of the land, after the expiration of the term, to 
Todd, is to violate the rules of law, and wrong the lessor. As 
it is a fixed and settled principle of law with us, that the 
tenant is not entitled to the crop which may be growing at 
the expiration of the lease, he cannot, because he sows, take 
it, unless his contract says so. Comyn on Landlord and 
Tenant, p. 359, marginal page. 


D. Peck, for the defendant in error. 

The terms of the lease clearly entitle the defendant in 
error to the wheat sued for in the court below. Without 
any special agreement to that effect, however, the out-going 
tenant is entitled to the crop sowed by him whilst a tenant, 
by the law and custom of the country. Fosier vs. Robinson, 
6 Ohio State Rep., 90; Stult2 vs. Dickeg, 5 Binney, 285; 
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Dorsey vs. Eagle, 7 G. & J., 331; Templeman vs. Biddle, 1 
Har’n Rep., 522; Van Ness vs. Packard, 2 Pet. Rep., 148; 
Wigglesworth vs. Dallison, Doug. Rep., 190; Hutton vs. War- 
ner, 1 Meeson & Welsby, Rep., 466. 


BERKSHIRE, President. This was an action of trover and 
conversion by the defendant in error, against Isaac Kelley, 
the plaintiff in error, Aaron Kelley and A. Wilson Kelley, 
in the circuit court of Ohio county, for 2,000 dozen sheaves 
of wheat. There was a verdict and judgment against the 
plaintiff in error for 247 dollars and 50 cents, and a verdict 
of not guilty as to the other defendants. The defendant in 
error on the 5th day of April, 1861, leased of the said A. 
Wilson Kelley, a certain tract of land in Ohio county, con- 
taining about two hundred acres, for the term of three years, 
commencing on the Ist of April, 1861, and ending on the 
8lst of March, 1864; for which he was to pay as rent 500 
dollars per annum. Under this lease the defendant in error 
sowed the wheat in controversy, in the fall antecedent to the 
expiration of the lease, and the same was cut and gathered 
by the plaintiff in error, as the in-coming tenant in the sum- 
mer following. On the trial of the cause, the plaintiff in 
error filed two bills of exceptions taken to the opinion of the 
court. First, For refusing to construe the lease and leaving 
itto the jury to determine whether or not he was liable under 
the same. Second, For refusing to instruct the jury that 
the plaintiff in error was not liable under the lease, and 
that the same did not give the wheat to the defendant in 
error, nor the right to reap and recover the same. 

As the question whether or not, the defendant in error 
was entitled to the way-growing crop in controversy, under 
the provisions of the lease, was a question of /aw, and not of 
fact to be left to the jury, it was the duty of the court, when 
called on in the proper manner, to have construed it accord- 
ingly: but without expressing any opinion as to whether the 
court was bound to proceed to construction in the form the 
question was presented, I am of opinion that if there was 
any error in so refusing, it was cured or rendered immate- 

VOL. I. 26 
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rial by the second instruction asked and refused, which 
involved, substantially, the same proposition, as by over- 
ruling and refusing the last instruction the court did thereby 
give its construction of the lease, and the whole controversy 
turns on the correctness of this ruling. 

Had the defendant in error, under the provisions of the 
lease, the right to the way-growing crop at the expiration of 
the same ? 

At the common law where land is leased for a certain 
number of years, and consequently the period of its termi- 
nation is fixed and certain, and the lease is silent as to who 
shall be entitled to the growing crop on the land at the end 
of the term, the off-going tenant is not, entitled to such way- 
growing crop. Harris vs. Carson, 7 Leigh, 632. 

In Mason, £c. vs. Moyers, 2 Robinson, 606, this doctrine is 
re-aflirmed ; but the court distinguishes that case from the 
former, and held that the tenant under the provisions of the 
lease in the latter case was entitled to the way-growing crop. 
The claim in the lease in this case, under which the court 
sustained the tenant’s right to the way-growing crop, is in 
substance, that the tenant was restricted to the cultivation of 
only one-half of the land in an¥ one year of the term, and 
was to leave one-half of the same clear at the termination of 
the lease. The lease was for the term of three years, unless 
the land should be sooner sold under a decree of the court 
at the suit of the creditors of the lessor; and in such event 
the tenant was to surrender the possession at the end of the 
term next after such sale, and the tenant was to pay 300 dol- 
lars per annum. 

Judge Baldwin, in his opinion in the case says: “ By the 
true construction of this lease the tenant was entitled to the 
way-growing crop, whether it expired by the eflux of time 
or at the end of a previous year, by reason of the event 
contemplated and provided for by the parties.” And in the 
same case, judge Allen, after stating that the premises were 
leased by the tenant for the purpose of cultivation, and 
arguing to show that it was fairly implied from this stipula- 
tion or clause in the lease, that it was the intention of the 
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arties that the tenant should have the privilege of seeding 
in the fall previous to the termination of his lease, says, 
“unless the tenant was entitled to the way-growing crop, he 
would have bound himself to pay a rent of 300 dollars, 
annually, for three years, and have been entitled to cut but 
two crops of small grain from which to make it. Such a 
contract would have been unequal; and though it was com- 
petent for the parties to enter into it, the circumstances are 
entitled to some consideration in ascertaining the meaning 
of the terms actually contained in the written agreement.” 
And again, ‘“‘the lease restricts the tenant from cultivating 
more than one-half of the cleared land in any one year:” 
and yet again, after adverting to the fact that the only crop, 
that could be growing on the land at the end of the lease on 
the first of April, was the wheat crop sowed by the out- 
going tenant of the fall previous, he concludes: ‘If the con- 
tract recognized the right to sow, the right to reap would 
follow. And in this mode the tenant would be entitled to 


take the three crops for which he was to pay the three years 


rent.” 

Now the provisions of the lease under consideration, as it 
seems to me, are very similar to those of the lease in the 
case just cited: and applying the principles of construction 
therein declared, it would seem difficult to distinguish them, 
and to withdraw this case from the reasoning of the court 
in the case last above cited. In our case, as in the other, 
the lease was for three years, for the purpose of cultivation. 
The tenant was to pay a certain cash rent for each and every 
year: he was also restricted to the cultivation of a part of the 
cleared land, and the fields to be cultivated indicated and 
described in the lease, as well as the mode and manner of 
their cultivation: and it was expressly stipulated in the lease 
that, the defendant in error should sow the wheat in contro- 
versy (together with timothy,) in the fal] antecedent to the 
expiration of his lease. 

It was very earnestly insisted by the attorney for the 
plaintiff in error that, it was a part of the contract that the 
defendant in error should sow this wheat as well as the tim- 





204 COURT OF APPEALS OF WEST VIRGINIA. 





Kelley ve. Todd. 1866, 


Jan’y Term, 








othy, for the benefit of the lessor, and that the defendant in 
error was no more entitled to the wheat than the timothy 
sowed with it. In this view Iam unable to concur. Such 
a construction, it appears to me, would be too harsh and 
unreasonable, and would defeat the obvious intention of the 
parties as fairly implied from the provisions of the contract, 
The defendant in error’s right to sow the particular field in 
the fall previous to the end of his term does not, as in the 
case of Mason, gc. vs. Moyers, result from implication, but is 
expressly reserved to him: and though peremptory in form, 
it was evidently intended as a privilege for his own benefit. 
Otherwise we must conclude that the defendant in error 
bound himself to furnish seed, cultivate and sow the wheat 
crop for the last year for the exclusive benefit of his land- 
lord, and yet pay him the full rent for that year. I cannot 
suppose he intended to do so. The clause in the case which 
requires it, as the plaintiff in error insists, it will be per- 
ceived is in the precise language of the previous clause 
which designates the fields to be seeded in the fall of the 
first year of the lease, and must, of course, import the same 
thing—namely, a right or privilege secured to the tenant to 
seed in the fall of each year for his own benefit. 

This view, I think, also derives some force from the fact 
that, by the restrictions in the lease, the defendant in error 
was not allowed to sow any wheat in the fall of the second 
year of the lease, so that, non constat he would be entitled 
to but one crop of wheat during the three years of his lease, 
if we held that he is not entitled to the one in controversy. 
The fact that the timothy was to be sown with the wheat, 
does not, in my opinion, alter the case. Ht is the usual mode 
of cultivation and required by good husbandry, and the 
tenant therefore, was required to sow the timothy, as an 
incident to the wheat, the last as well as the previous years 
of the tenancy. Iam of opinion that the judgment should 
be affirmed. 

The other judges concurred with the President. 


JUDGMENT AFFIRMED. 
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COURT OF APPEALS OF WEST VIRGINIA. 
Fox, adm’r, vs. Jones and Wife. 


Wheeling. 


Absent, Harrison, J.* 
Fox, Adm’r. vs. Jones AND WIFE. 
January Term, 1866. 


1. Where a deposition has been taken in a cause and excepted to, it may be 
retaken by the party desiring to useit, before the cause is heard, without an 
order from court for that purpose. 


2. A gift of choses in action from a husband to his wife, although void at law, 
will be sustained by a court of equity, when it is not unreasonable in its 
provisions nor in fraud of creditors. 


3. The intervention of a trustee is not necessary to make a gift or settlement to a 
wife, whether the estate is derived from the husband or a stranger: and the 
husband during his lifetime and his personal representative after his death, 
will be treated as a trustee for the wife, of such estate, and be enjoined from 
making any legal disposition of it in contravention to the trust. 


4, No particular form of words is necessary to create a separate estate in the 
wife. 


5. A case in which a gift of choses in action, by a husband to a wife, is held to be 
a valid one, within the meaning of the foregoing principles. 


William Jones and Mary Jones, his wife, exhibited a bill in 
chancery in the circuit court of Kanawha county, at the May 
rules, 1864, alleging that the female complainant was for- 
merly the wife of James Wilkinson; that Wilkinson during his 
lifetime had been part owner of the Kanawha Flouring Mill, 
situated in Charleston; that in the year 1859 he had sold out 
his interest to William J. Rand, another part owner, who 
had immediately re-sold to one Solomon Minsker and took 
his obligations for the purchase money; which obligations 
Rand endorsed and delivered to Wilkinson for the purchase 
money owing to him; that the obligations were three in 
number, bearing date the 6th day of May, 1859, one for the 
sum of 1,060 dollars payable in twelve months, the setond 





*He was absent on account of sickness, and the remaining judges called NV. 
Harrison, judge of the IX circuit, to the bench. 
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for the sum of 1,120 dollars due in twenty-four months, and 
the last for the sum of 1,180 dollars due in thirty-six months; 
the first one subject to a credit of 116 dollars paid May 11th, 
1860; that Wilkinson was a person of dissipated habits for 
several years previous to his death, and that there were 
no children, issue of the female complainant and Wilkinson; 
that she had ministered to her husband’s wants and neces- 
sities as a wife was bound to do, though in much sorrow 
and trouble on account of his dissipated habits; that 
although of dissipated habits, he always exhibited great 
kindness towards her, and frequently told her he intended 
to give her the obligations on Minsker assigned to him by 
Rand; that he, accordingly, about the last of May or the 
first of June, 1860, brought the obligations to her and 
placed them in her possession and stated that he gave them 
to her, and they were now her own property and that she 
could do as she pleased with them; that the obligations were 
in her own possession and held by her as her own individual 
property ever since that period, and that her deceased hus- 
band, Wilkinson, never set up any claim thereafter to said 
obligations; that at the time of said gift Wilkinson had 
ample property to pay all his debts, and left more than suf- 
ficient property at his death to meet all his liabilities and 
leave a surplus of three or four thousand dollars, and that 
his debts at his death would not exceed two hundred dol- 
lars; that the female complainant instituted suit on the law 
side of the court, on the obligations, in the name of William 
J. Rand, for her use and benefit, and that at the April term, 
1864, of the cireuit court, after a rule to show cause against 
it, the administrator of her deceased husband’s estate, Wil- 
liam Fox, said For was substituted in the place of her, and 
the suit ordered to be proceeded in for the use and benefit 
of the administrator; that the gift was a bona fide one, made 
without any undue influence exercised by her over her hus- 
band, and that the same was not detrimental to the rights of 
creditors. She prayed that For, Rand and Minsker be made 
parties defendant, and that Fox, the administrator, should 
be directed to collect the obligations for her use and benefit. 
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For answered the bill alleging that he was administrator, 
as stated in the bill; that he had frequently endeavored to 
obtain possession of the obligations in order that he might 
administer upon the same as part of the estate of his dece- 
dent, but had been unable to do so, the female complainant 
refusing to deliver them to him; that at the time of the 
bringing of the suit by her, he was about to take steps 
to obtain them by law, when he procured the order of the 
court to be substituted for her as plaintiff: he denied that 
there was any such gift as could be set up in law or equity; 
that the wife could not be the recipient of such a gift with- 
out the intervention of a trustee; that after the gift, Wikin- 
son received and lived on the monies secured by the obli- 
gations in cash and supplies from the mill, and claimed the 
fund arising from the collection of the obligations as belong- 
ing to the estate, to be devoted to the payment of debts so 
far as the same was necessary, and the rest to be distributed 
to those entitled thereto. 

Minsker answered alleging that he had an account against 
Wilkinson for money and goods and chattels amounting to 
622 dollars and 65 cents, and also against the female com- 
plainant for like articles furnished her after the death of 
Wilkinson; and that he was not interested in the suit at law, 
but asked that his accounts, which he filed as exhibits, be 
allowed in the final settlement. 

The depositions of Mary Slack, Mary Fox and William L. 
Hindman, were taken by the complainant on the 7th day of 
May, 1864, and were excepted to by the defendant, Foz, at 
the time, upon the ground of informality in the taking and 
irregularity in the questions. Subsequently, on the 20th 
day of September, 1864, the depositions of Mary Slack, 
Mary Fox and William A. Hindman, were again taken. 

Mary Slack proved that she had been acquainted with 
James Wilkinson and his wife in 1850, and had visited them 


frequently; that Wilkimson was given to intoxication at times 


and she had heard him say that there should be. plenty to 
take care of his wife; that she saw him give his wife the 
bonds, and told her to make use of them in any way she 
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saw proper; that she meant (in response to an inquiry), “the 
bonds that are now in controversy between William Jones 
and wife, and William Fox, administrator ;” the bonds or 
notes were so given to her about the last of May, 1860; that 
Mary Fox was then present, and that Wilkinson was sober, 
and, as far as she knew, capable of transacting business, 
Mary For proved that she had known Wilkinson and his wife 
for about seven years, and that the former died September 
15th, 1862; that he gave to his wife bonds or notes in depo- 
nent’s presence and in the presence of Mary Slack, but she 
did not recollect when it was, and that he was not angry nor 
intoxicated at the time. 


Hindman proved that he was a boarder in the house of 
Wilkinson and wife in 1859, and that he paid his bills to the 
wife, after his first one; that they had no children, and that 
the husband was very intemperate, in bad habits, and very 
disagreeable whilst drinking, in his manner, and that his 
wife administered his medicine, and all hours of the night 


and day gave him an unusual amount of care and attention 
in providing extra meals, &e. 

To the reading of these depositions the defendant, Fvz, 
by his counsel excepted, because the depositions of each of 
them had been before taken and filed in the cause, and no 
leave had been granted by the court to retake them: also, 
because Mary Fox was the wife of the defendant, William 
Fox. 

The court rendered a decree at the October term, 1864, 
overruling the exceptions to the depositions, and holding 
that the gift of the obligations was such a provision for the 
wife as a court of equity ought to sanction, it being reason- 
able, and not in fraud of creditors. The defendant Fox, was 
enjoined from enforcing or receiving payment of the judg- 
ment at law, and Minsker was ordered to pay the same to 
the complainants. 

Fox appealed to this court alleging as error in the decree, 
that the depositions ought not to have been read and heard, 
and that the testimony was insufficient, even if allowed to 
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warrant the conclusion that Wilkinson designed a gift of the 
obligations in controversy. 

The counsel of both parties submitted notes and subse- 
quently added to them, but for convenience and brevity they 
are inserted under one head respectively . 


B. H. Smith, for the appellant. 

By reference to the decree it will appear that it assumes 
the following facts as prov ed: 

First, That Wilkinson gave to his wife the notes in the bill 
mentioned, to be kept and collected by her for her own sepa- 
rate use, and that he did not exercise any act of ownership 
over them afterwards. 

Mary Slack says she saw him give her those bonds, and 
use them as she saw proper. This does not identify the 
subject of the gift. Whose bonds were they ? What 
amount? Ifow many bonds? This uncertainty is attempted 
to be rectified by the answer to the next question. That is, 
that they were the bonds in controversy between Mrs. Jones 
and Fox, not between Mr. and Mrs. Jones, but Mrs. Jones 
and For. She does not say how they were in controversy, 
by suit or otherwise, in law or equity; nor in what court; 
nor does it appear that another suit is not existing; again, 
there were no bonds in controversy in this suit. The sub- 
ject here is negotiable promissory notes, 

Mrs. Fox in detailing what she regarded as what was said 
by Wilkinson when he gave the bonds, uses this language: 
“he gave them to her, and told her she had to go away and 


leave him—hence the reason for giving them.” It 'seems 


from this Wilkinson thought there was some compulsion by 


which she was to leave him. This shows a mental aliena- 
tion, as we never hear elsewhere of such necessity. When 
she was to go?) Where? or how long she was to stay, or 
upon what necessity, does not appear. This, in the first 
deposition of Mrs. Fox, but although not repeated in the 
second, is not there retracted. Again, Mrs. For talks about 
the bonds and not the notes. The question propounded 
in the first deposition by the plaintiff, Jones, speaks of 
Vou. 1. 27 


=~ 
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the “bonds in controversy.” The question to Mrs. Foz in 
the second deposition is leading—she answers and says, 
only, yes; but adds Mrs. Slack was present. The testimony 
therefore is uncertain, loose and very flimsey. If such tes. 
timony as this by widows is to lay the foundation for a trans. 
action so solemn, and of such magnitude—the title of dead 
men’s property is held by a most slender tenure; I deny, 
therefore, that the recital in the decree above set out is 
proven. 

Again, the second deposition could not be taken without 
leave of the court. This is an established rule of the court 
of chancery and as such, as binding on the court as an act 
of assembly. The defendant not being required to attend un- 
less taken on leave, and received by the court without leave, 
it operates as a surprise at the hearing, on the defendant. 

Second, The residue of the recitals in the decree are found 
only in the allegations of the bill. There is no such admis- 
sion in the answer or any proof thereof. Where an answer 
is filed responding to portions of the bill, and silent as to 
the residue, the silence of the answer is not an admission ot 
the facts not answered; they must be proved by com- 
plainant. See Coleman vs. Line’s, ex., 4 Rand. 454. 

It is material in this proceeding to show that the debts of 
the estate would not consume all the assets; that the gift 
was reasonable and not in fraud of creditors. It is manifest 
from the answer of Minsker that the intestate was using this 
fund for his daily support, &c. But this same question of 
the gift came up on the rule in the suit at law. In this rule 
the equitable title of Mrs. Fox was put in issue. Mrs. 
Jones answers fully, and sets up her claim to the notes as 4 
gift. She as well as Fox offered her evidence, and in th 
language of the court, “the matters arising upon the rule, 
being fully heard and considered, it seemed to the court that 
the said notes, (“were the property of James Wilkinson 2 
the time of his death, and constituted a part of his estate. 
&e., and that the suit was improperly brought, &c:,” as 4 
general rule to which there is no exception within m) 
knowledge, a court of law will protect the rights of au 
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equitable claimant in a suit for his benefit; that such right 
is uniformly exercised by such court; so will they protect 
the right of a legal claimant by gift. 

In this rule the title to these notes, whether legal or 
equitable, was adjudged by the court, and the title of the 
intestate at the time of his death sustained unconditionally. 
Here there is a judgment of a court of competent jurisdic- 
tion, upon the title, which judgment is sought to be reversed 
by a bill in equity. This can be done only by appeal to 
this court. I hold this judgme nt to be tinal. It is made a 
part of the answer of Fox. The prayer of the bill is to 
make Fox collect the notes for the plaintiff, Mrs. Jones. 
The very thing the court adjudged he should not do. This 
judgment is relied on by the answer. In this case the law 
will presume the judgment was sustained by the facts at the 
trial of the rule. If not, it being a court of law, the facts 
should have been set out by bill of exceptions. 

One other fact, [ think worthy of consideration. No 
indication of a gift of the notes appear by writing. The 
omission to endorse or assign the notes is a strong pre- 
sumption against the gift. This would have suggested itself 
to the most illiterate man. 

The counsel for the appellee in his last note takes some 
objections to positions presented by me. rst, In relation 
to the claim presented by Minsker in his answer; I hold this 
to be a sufficient answer to all that is said. It appears by 
the answer sworn to, that there is a claim against the estate 
of over 600 dollars with interest. This is a facet shown by 
the record and may be relied on so far as to show that such 
an unsettled claim exists, and therefore proves that there is 
an existing liability claimed against the estate for which it 
may be adjudged to pay. 

The counsel for the appellee answers the authority in 4th 
Rand., by saying the unanswered allegations of the bill are 
negative facts. This is a mistake; each and all are strictly 
afirmative allegations, not only so, they are necessary to 
sustain the gift, and not one of them proved; one of them 
is to the effect that she has had them in her possession ever 
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since they were delivered to her. This essential allegation 
is unsustained by proof, and in fact is denied by the answer, 
The respondent avers they were withdrawn from him by 
Mrs. Jones. This important fact in other parts of the 
answer is substantially denied. I call the special attention 
of the court to other unanswered parts of the bill to show 
the error of the counsel for the appellee in stating that they 
are negative allegations to be disproved by the defendant. 
They are strictly affirmative and essential to be proved by 
the plaintiff, which has not been done. 


G. H. Lee, for the appellees. 

Gifts from a husband to the wife will be supported in 
equity if not prejudicial to creditors. Slanering vs. Style, 3 P. 
Wm’s. 336, 339; Bletson vs. Sawyer, 1 Vern., 265; Lucas vs, 
Lucas, 1 Atk., 270; Rich vs. Cockell, 9 Ves. 296, and cases 
cited in n.; | Walter vs. Hooge, 2 Swanst, Rep., 106; McLane 
vs. Longlands, 5 Ves. 78. 

If a husband give his wife his whole estate, it would be 
held unreasonable, and would not be sustained in equity. 
But if the nature and circumstance of the gift, whether 
express or implied, are such as to afford no ground to sus- 
pect fraud, and it amounts only to a reasonable provision for 
the wife, equity will support it, though made after marriage; 
2 Sto. Eq., § 1875; 2 Kent’s Comm. (5th Edit) 103. Though 
in strict propriety, trustees should be interposed, and usually 
are, in well considered settlements, yet it has for more than 
a century been established in courts of equity, that the inter- 
vention of a trustee is not indispensable, and that if property 
be given to a wife before or after marriage for her separate 
use, without the intervention of trustees, the intention of 
the parties shall be effectuated in equity, and the wife’s 
interest protected both against the husband and creditors; 
and the husband shall be held a mere trustee for her, and 
the trust will be enforced in the same manner as if he were 
a mere stranger. 2 Sto. Eq., § 1380, and authorities cited 
inn. 3; 2 Fonbl. Eq. B.,1 ch. 2, § 6, n.(n.) Porter vs. Bank 
of Rutland, 19 Vt.,617; Blanchard v. Blood, 2 Barb., 352. 
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No particular form of words is necessary to create a trust 
for the benetit of the wife: it is sufficient if the intent 
appear to give the property for her benefit, and to exclude 
the husband. Swart vs. Kissom, 2 Barb., 193; Taylor vs. 
Stone, 14 Smeade and Marshall, 653. Technical words are 
not necessary. It is sufficient if it appear expressly or by 
just implication, that it is designed to be for her exclusive 
use, the intention will be fully acted on and the rights and 
interests of the wife sedulously protected in equity. Darley 
vs. Darley, 3 Atk., 399; Stanton vs. Hall, 2 Russ & My., 175; 
Newland vs. Paynter, 10 Smith, 377; 2 Sto. Eq., § 1381. 

Equity will aid a defective transfer int del to be a 
present transfer, and probably will enforce an executory 
agreement upon the inducement of a meritorious consider- 
ation; that is to say in favor of a wife or child and against 
one not standing in one of those iene such as a brother 
or collateral relative, or against the person himself contract- 
ing, though it may not interfere between persons standing 
in the same relation upon the same meritorious considera- 
tion, that is who are the children, or children and widow of 
the person whose estate is in question. /lis vs. Nimmo, 
Lloyd and Goolas, Rep., 333, (10 Condensed Eng. Ch. R, 
534); Jeffreys vs. Phillip, 1 Craig & Phillip, 138; (18 Eng. 
Pre Petey 1371. 

In Ellison vs. Ellison, 6 Ves., 656, and Pulverloft vs. Pul- 
rerloft, 18 Ves., 86, Lord Eildon evidently inclines to recog- 
nize the principle that e juity will give aid in the case of a 


meritorious consideration, in favor ot wife or child. The 


eases of Coleman vs. Sorrel, 1 Ves. Jr.. 50. recognizes the same 
t] 


principle. In America it is the settled ier Shepherd vs. 
Bowie, 6 Maryland, Ch. Sek 133; (9 Gill, 32); Harris vs. 
Harris, 6 Maryland, 635; McIntyre vs. Hughes, 6 Bibb, 186: 
Mahan vs. Mahan. 7 B. Munroe, 579: Dennison vs. Goeh- 
ring, 7 Barr. 175; and note of American editors to Ellison 
vs. Hilison, 1 Leading Cases in Equity, 236; also in Jones’ 
adm’r. vs. Oberchion, &c., 10 Gratt, 261; and the case of 
Herr’s appeal, 5 Watts & Sergt., 194, which was a gift of 
gold and silver and was sustained, although the possession 
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was not so clearly changed as in this case, because the money 
was kept after the gift in the house in which the husband 
and wife continued to live, and in a chest to which both par- 
ties had equal access. 

These authorities, to which may be added Bright on Hus. 
band and Wife, establish the doctrine conclusively, that a 
gift by a husband to his wife, if reasonable and not to the 
prejudice of creditors, though void at law, will be set up and 
sustained in equity; that the intervention of a trustee is not 
necessary, or if necessary, the husband himself will be 
treated as a trustee, and that neither the administrator nor 
distributees of the husband will be permitted to reclaim the 
subject of the gift upon the mere ground of its invalidity at 
law. About this doctrine there can be no dispute at this 
day. 

Now this is not a suit by a creditor of Wilkinson claiming 
that these Minsker notes are necessary for the payment of 
his debt, but a claim by the administrator standing in the 
mere place of Wilkinson himself, and that too without any 
pretense that there is not sufficient other estate to pay all 
the debts, or that the proceeds of these notes will be 
required for that purpose. There is no proof of this kind, 
nor even any allegations to that effect anywhere made in the 
ease. The only questions, therefore, that can be raised upon 
this record are first, is the gift of the notes by Wilkinson t6 
his wife proven; and secondly, if the gift be proven, is there 
evidence of any such re-possession of the notes by Wilkin- 
gon, such exercise of control over them afterwards with the 
consent of his wife, as would amount to revocation of the 
gift or a surrender by her of the subject. As to the first 
question, the gift of the notes is proven by two fair, disinter- 
ested and intelligent witnesses. They were present atthe very 
act of the gift, and are wholly disinterested. True, they call 
the notes of Minsker, bonds, but this is no reason for disbe- 
lieving that these identical evidences of debt were not trans- 
ferred. Nothing is, perhaps, more frequently the subject of 
misnomer than notes and bonds, which are indifferently des- 
ignated by persons who are not familiar with their technical 
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structure. There is no pretense that the gift was unreason- 
able, certainly no proof of the kind; and upon that subject 
Wilkinson was the best judge. Having no children he might 
very reasonably have given the whole of his estate to his 
wife, and no one but creditors would have a right to com- 
plain. The consideration of the gift too, (if it were neces- 
sary to prove a consideration, which it is not,) is shown to 
be a meritorious one; the performance by her of all the 
duties of an industrious, frugal and devoted wife. Such a 
transaction as this, under the circumstances, should receive 
the sanction and approval of a court of equity and not its 
eondemnation and reprehension, Upon the second ques- 
tion there is not a tittle of proof of any revocation of the 
gift, or surrender of it by the wife. The only circumstance 
relied on by the counsel of the appellant in support of this 
pretension, is that Wikinson got supplies from the mill sold 
to Minsker after he gave the notes to his wife; and for this 
he relies upon the answer of Minsker. It is well settled that 
the answer of a defendant is not evidence for or against a 
co-defendant. If he be a competent witness his deposition 
may be taken; but his answer setting up affirmative matter 
is no evidence of such matter either for his co-defendant or 
himself, not being responsive to any allegations of the bill. 
There is, then, nothing in the record to warrant the statement 
of the counsel, that ** Wilkinson lived on the notes.” Min- 
sker, as appears from his answer and conduct, was perfectly 
willing to furnish the supplies whether credited on the notes 
or not, and when suit was brought permitted judgment to 
go against him for the whole amount, excepting a credit 
given by the plaintiff. And when made a party to this (the 
chancery) cause, although he filed his account, is perfectly 
indifferent whether it is allowed or not. He only claims 
that it should be recognized as a debt due from the estate of 
Wilkinson, which he knew to be abundantly good; and if it 
was not allowed as a credit on the notes, he could recover it 
out of the residue of the estate. He offers no proof of his 
account and it here for the first time appears as a naked 
claim unsupported, and not in response to any allegations of 
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the bill. Would it not be extraordinary if such pretensions 
could be used to defeat the just and equitable claim of a 
good and faithful wife to the bounty of her husband? And 
for whose benefit? Not that of Minsker who is so indifferent 
and has had his day in court and failed to file his off-set and 
produce proof either in the court of law, or in this cause: 
not for the benefit of any other creditor of Wilkinson, for it 
is not proven or even alleged that there are other creditors 
whose debts cannot be satisfied without resorting to the pro- 
ceeds of the Minsker notes, but for the benefit of an admin- 
istrator who is acting with rare vigor in the effort to deprive 
an honest wife of this act, not of generosity, but justice 
towards her upon the part of her husband. 

No proof is offered to show any surrender of the notes by 
the female complainant, nor that she ever suffered them to 
go out of her possession, nor that she ever consented that 
any portion of their proceeds should be appropriated to the 
payment of Minsker’s account. They were never out of her 
possession until filed with her declaration. 

She may admit Minsker’s account as a credit upon the 
notes, but after his failure to make defense at law, and to pro- 
duce proof in this cause, she is not legally required to do so. 

The question as to the hability of these notes to pay any 
claims of creditors against the estate of Wilkinson, may here- 
after arise upon bill with proper allegations supported by 
proof, but it cannot arise from anything that is found in this 
record. The administrator stands in the place of his dece- 
dent and cannot be permitted in equity to repudiate the 
bounty of the latter to his wife at his will and pleasure, 
without showing any necessity or reason why it should be 
defeated. The female appellee should be quieted in the 
enjoyment of the proceeds of these notes by an affirmance 
of the decree below. 


Harrison, N. J., delivered the opinion of the court. 

i. The court is of opinion that the exceptions to the 
depositions of Mary Fox and Mary Slack, because they were 
retaken without special permission from the court, is not 
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well taken. Although, as a general principle or rule of 
practice, a deposition once taken in a cause cannot be 
retaken without a special order of the court to that effect, 
yet the fact that the depositions as first taken in this case 
were then excepted to, constitutes an exception to the rule 
and fully authorized the second taking. A party who has 
taken a deposition which is excepted to for any formal 
objection, is not compelled to wait the action of the court 
on such objection; by which (if the exception were sus- 
tained) he might not only be delayed, but even deprived 
entirely of the testimony of the witness should he die pending 
the question. He may, therefore, well assume, if he chooses, 
that the objection was properly taken, and proceed at once 
to remove it by taking the deposition de novo. 

2. The court is of opinion that there is nothing in the 
record which shows that Mrs. Fox was the wife of the 
appellant, and therefore, the objection to her competency as 
a witness, growing out of the fact of that relation, is not 
properly a question before the court. 

The court is further of opinion from the evidence that, 
the bonds in question, although void as such at law, were a 
valid gift in equity from James Wilkinson to the female 
appellee, who was then his wife; that the gift was perfected 
by delivery; that it was not unreasonable in its provisions, 
nor in conflict with the claim of any creditors, and that it 
was founded upon a meritorious consideration, which has 
been frequently recognized and sustained in a court of 
equity. See 2 Story’s Eq., § 1374, 1375; Beard vs. Beard, 
1 Atk., 72; Walker vs. Hodge, 2 Swanst. Rep., 106, 107; 
Lucas vs. Lucas, 1 Atk., 270, 271. 

The court is further of opinion that the right of a hus- 
band, either with or without the intervention of a trustee, to 
make a proper gift or settlement on his wife, is well estab- 
lished. 2 Story’s Eq., § 1380, and the numerous authorities 
there cited in note 2. Whether the estate is derived from 
him or from a stranger, the husband during his lifetime, (if 
no other has been appointed,) will be treated as a trustee for 
her benefit; and in the event of his death, guoad all separate 
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personal estate derived from him during his lifetime, and 
which properly belongs to the wife in equity, his executors 
or administrators will be treated as a trustee for the wife, 
and enjoined from making any legal disposition of the prop- 
erty in contravention of the trust. 

No particular form of words is necessary to create a sepa- 
rate estate in the wife. Cl. on Husb.and Wife, 262; Bright’s 
Husband and Wife, ch. 3, § 21; Taylor vs. Stone, 13 Smeade 
and Marshall, 655. Although the evidence might have been 
stronger upon both points, yet the court is of opinion that 
both the fact and the identity of this gift are sufficiently 
establislied in this case to entitle the wife to her recovery, 

Without undertaking to settle, in this case, how far the 
allegations of a bill neither admitted nor denied in the 
answer are to be taken to be true upon the hearing, the 
court is of opinion that, the special allegation in this Dill 
that there are no debts against the estate of the decedent to 
prevent the particular recovery which is sought for, uncon- 
tradicted (although unadmitted) by the answer of the admin- 
istrator, whose duty it is to protect the estate for creditors, 
and who would be guilty of a devastavit if he did not, must 
be taken to be such admission of assets (at least as to him,) 
as to supercede the necessity of any further proof upon the 
subject. There is no legal presumption of indebtedness 
which precludes the recognition of this gift, until an account 
is taken. The executor or administrator, if he chooses, 
may waive the necessity and expense of such an account. 
The plaintiff upon alleging, as she did in this case, that 
there were no creditors to dispute her claim, affirmed a neg- 
ative proposition which she was not required to disprove, at 
least until denied or the contrary was asserted by the admin- 
istrator or some other party in interest; which would have 
constituted affirmative matter to be established by a special 
account or other proof. The administrator not denying this 
material allegation must be taken to have admitted it. 

For these reasons, the decree of the court below must be 
affirmed with costs de bonis testatoris against the appellant in 
this court. 
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. A judgment on a verdict for the plaintiff, virtually overrules all demurrers to 
J 5 e 
the declaration and each count thereof. 
2. A count in trover and conversion may be joined with a count in trespass on 
the case. 


3. It is not error to try a cause against a part of the defendants who have appeared 


5 
and pleaded, and when there is an office judgment not set aside, as to the 
otber defendants. 


. It is not error in the court below to permit a witness, not proven to be an 
expert, to testify to the value of wheat per bushel, when the price of flour per 
barrel is given him as a basis from which to estimate that value. 

Where a number of instructions to the jury are asked for and the record states 
an exception to the refusal to give a part of them only, the inference is that 
the court gave those to which noexceptiow was taken. 

Quare? How far an appellate court is bound to revise the rulings of the 
court below, when the record showsa number of instructions asked for 
and refused, and a general exception taken to the refusal of each; even 


though it appear some of the instructions were good and some bad? 


6. No State of the Federal Union has a constitutional right to secede from it. 


John Maxwell sued out of the clerk’s office of Marion 
county, a writ of trespass on the case in trover and conver- 
sion, on the 19th day of November, 1861, against Mortimer 
H. Johnson, William Hood, John N. Burns and Henry Mahoney. 
The plaintiff filed his declaration at the December rules 
following. It contained three counts; the first of which 
was a count in trover specifically mentioning the articles 
taken and converted to the use of the defendants, as follows: 
10414 bushels of wheat, 30 bushels of corn, 15 barrels 
of flour, 75 empty flour barrels, 1 brown horse, 1 wagon, 
harness, bridles, &c., and provisions sufficient for meals for 
thirty persons, of the value of 1980 dollars and 75 cents. 

The second count was similar to the first, without speci- 
fying the articles or alleging any value. The third count 
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was in the following words: “ And also for that, heretofore, 
to-wit, on the day of 1861, at the said county, the 
said defendants by themselves and by divers other persons 
acting under and by their order, direction and incitement, 
wrongfully, unlawfully and injuriously, did take and carry 
away divers goods and chattels of the like number, quantity, 
quality, description and value, as the said goods and chattels 
in the said first and second counts mentioned, whereof the 
said plaintiff was possessed then and there as of his own 
property; and the said defendants the same have hencefor- 
ward hitherto kept, and continued and caused to be kept 
and continued so taken and carried away from and beyond 
the knowledge and possession and reach of said plaintiff: 
by means and reason whereof, the said plaintiff has been, 
and yet is injured and damaged greatly and to the value of 
the said goods and chattels, by means of all which grievances 
by the said defendants, the said plaintiff has sustained dam- 
age to the sum and amount of 3000 dollars, and therefore, &c.” 

At the February term, 1862, of the county court, the 
defendants, Johnson, Hood and Burns, appeared and demur- 
red to the declaration and each count of the same, “and the 
court having heard the argument of counsel on said demur- 
rer, was of opinion that the plaintiff’s declaration was suf- 
ficient in law.” The demurrer was. overruled and the 
defendants named, pleaded not guilty. A trial was had at 
the April term following, but the jury being unable to agree 
was discharged and the cause continued. 

At the July rules a writ was directed to the sheriff of 
Taylor county, requiring him to summon Mahoney; which 
was returned executed on the 27th day of the same month. 
A conditional judgment was had against him at August 
rules, which was made final at September rules. The cause 
was decketed in the circuit court of Marion, in October, 
1863, by reason of ‘the provision in the constitution of the 
State of West Virginia. The case was again tried at the 
April term, 1864, when the jury rendered a verdict for 1516 
dollars and 25 cents, with interest from the Ist day of June, 
1861. The defendant Hood, moved the court to set aside 
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the verdict, and grant him a new trial; but the court over- 
ruled the motion and gave, judgment upon the verdict. 

During the trial the defendant Hood, (who alone appeared 
by attorney thereat) tendered two bills of exceptions to the 
rulings of the court. The first bill was to the permission of a 
question propounded by the plaintiff’s attorney as follows: 
“State if flour is worth eight dollars a barrel, what is good 
wheat worth a bushel?” To which the witness replied “ from 
one dollar and forty to one dollar and fifty cents per bushel :” 
which answer was permitted to go to the jury, and to which 
the defendant excepted. 

The second bill of exceptions embraced the evidence in 
the cause, which was substantially, that in May, 1861, the 
plaintiff owned and occupied a merchant mill in Barbour 
county, and was possessed of the property specified in the 
declaration. That about the 28th day of that month, the 
defendants, Johnson, Burns and Mahoney, together with 
thirty or fifty cavalrymen under their control, took from the 
plaintiff’s premises and possession the property mentioned 
in the declaration, and conveyed it to Phillippi in the same 
county. That of the flour so taken, sixteen barrels were 
deposited in the commissary office of defendant Hood, in 
Phillippi, and by him disbursed to the troops stationed at 
that point; Hood as commissary, and the troops as such, 
claiming to act under and by virtue of the authority of John 
Teicher, Governor of Virginia. That four hundred bushels 
of the wheat was reported to the commissary’s office as 
having been deposited in a mill at Phillippi. That one B. F. 
Martin at the office of the commissary, and by direction ot 
the defendant Wood, wrote to the plaintiff a letter in the 
following words: ‘“PHILLippl, Va., June Ist., 1861. 

Mr. John Maxwell, Dear Sir:—Mr. Arnold has presented 
your claim for wheat and flour. It is not in proper form. 
You will have to come and see me and we can arrange it 


satisfactorily. Pi guarantee you pertect safety in coming 


and returning. We must have receipts in due form, 
Besides we desire to arrange the price with you in a satis- 
factory manner. Yours, &c. William Hood, commissary.” 
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That one Charles W. Phillips, at the instance of the plain- 
tiff, went with an account made out by the plaintiff to Huw. 
tonsville, in Virginia, to collect from the military authorities 
(they having gone to that place from Phillippi,) the money for 
the wheat, &c., taken as before mentioned; and that Phillips 
went to one Colonel Porterfield, at headquarters, and com- 
municated his business, that Porterfield referred him to the 
commissary’s office, and when there he was introduced to 
defendant Hood who said that the account was a trumped up 
affair, and that he could not pay it, and that the books and 
papers containing the amount of the wheat and flour, and 
his clerk, had been captured at Phillippi. That the plaintiff 
during the time of the taking of the property was under 
arrest, and that the defendants with a number of troops and 
others claiming to be the troops of the State of Virginia, and 
defendant Hood claiming to act as commissary therefor, were 
stationed at Grafton, Virginia, on the 23rd of May, 1861, and 
from thence went to Philippi. The detendant offered evi- 
dence to prove that, within a day or two from the time of 
the taking of the property, one MW. Arnold went to Philippi 
at the instance of the plaintiff, with an order from the plain- 
tiff to the defendant in the following words: 

*“* Wiliam Hood: Please pay M. Arnold for the flour and 
wheat sold to Colonel Johnson, to-day. , John Maxwell.” 

May 29th, 1861. 

That the letter from Hood to the plaintiff was written upon 
the presentation to him of this order by Arnold. The plain- 
tiff to rebut this proved, that the body of the order was in 
the handwriting of the defendant Burns, and he did not deny 
that his signature was to it, but offered evidence to prove 
that it was so written whilst he was under guard and con- 
fined to his premises. 

The defendant moved the court to give the jury fourteen 
several instructions; but the court refused to give the first 
eight, and to this refusal the defendant excepted. Those 
refused, and which are only necessary to be given here are 
as follows: 

“1. If the jury believe from the evidence that the plain- 
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tiff drew his order on defendant Hood for the payment of the 
wheat and flour specified in his declaration, which he had 
sold to the defendant Johnson, that this action cannot be sus- 
tained. 

2. That if the jury believe from the evidence that after 
the said property had been taken from the plaintiff’s posses- 
sion, that he treated the same as a sale to defendant Johnson, 
by giving an order on defendant to pay for the same, that 
they must find a verdict for the defendant Hood. 

3. If the jury are satisfied from the evidence that the 
defendant Hood, did convert to his own use a portion of the 
property specified in the plaintiff’s declaration, they can only 
find a verdict against him for the value of the property so 
converted. 

4. If the jury bi lieve from the evidence that the said 
property was obtained from the plaintiff by the defendants, 
or any of them, under the color of a contract from the plain- 
tiff, they must tind a verdict for the defendant. 

5. If the jury believe from the evidence that the defen- 
dant Hood did not take frum or receive of the plaintiff any 
of the property specified in the declaration, they must find 
a verdict for defendant J/ood. 

6. If the jury believe from the evidence that the defen- 
dant Hood, acting in the capacity of commissary for troops 
of the State of Virginia, by authority of the Governor 
thereof, in May, 1861, received into his possession either in 
whole or in part the property specified in the plaintiff’s 
declaration, as such commissary, for the use of said troops, 
that such possession of and connection with the said prop- 
erty is not such conversion thereof as to justify them in 
rendering a verdict against him the said Hood, in this cause. 

7. If the jury are not satisfied from the evidence that 
there was a joint conversion to their own use, by all the 
defendants, of said property either in whole or in part, they 
must find a verdict for the defendants, or such of them as 
did not convert such property. 

8. If the jury are not satisfied from the evidence that the 
defendant Hood converted to his own use the property in 
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plaintiff’s declaration —, or some part thereof, they must 
find a verdict for him the said Hood.” 

The court, on motion of the plaintiff, instructed : 

“1. If the jury believe from the evidence in this cause, 
that the defendants appropriated the property mentioned in 
the declaration, or any part thereof, to their own use, or 
that they destroyed the same, or exercised dominion over it 
in exclusion or defiance of the plaintiff’s right; or withheld 
the possession from the plaintiff, under a claim of title 
inconsistent with the title of the plaintiff; or that they 
unlawfully took the said property, with intent to apply the 
same to the use of the takers, or of some other person or 
persons other than the owner, or having the effect of destroy- 
ing or altering the nature of the same, then they must find 
for the plaintiff against all of the defendants so believed to 
be guilty, and for such damages as the property so converted 
by them was worth at the time of the conversion. 

2. If the jury believe from the evidence in this cause, 
that the defendants jointly, or acting in concert, unlawfully 
carried away the property of the plaintiff mentioned in the 
declaration, and converted it to their own use, or to the use 
of persons other than the owner, they are liable.” 


All of the defendants petitioned this court for a superse- 

deas, alleging for error: 
trst, That the court erred in not disposing of the sepa 
rate demurrers to the several counts in the declaration. 

Second, That the third count in the declaration was bad as 
a count in trover; and that on a demurrer it was not good 
as a count in trespass: but if good as to the latter, it was a 
misjoinder with the other counts, and the demurrer to the 
whole declaration should have been sustained. 

Third, That no plea having been filed nor issue joined as 
to Mahoney, nor the office judgment against him set aside, 
it was error for the court to try the cause as to him jointly 
with the other three defendants, as to whom an issue had 
been made up; and to receive a verdict and render judg- 
ment thereon jointly against all the defendants. 
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Fourth, That the proving of the value of the wheat in the 
manner permitted by the court was improper. 

Fifth, That the court erred in refusing to give the 
instructions asked for on behalf of the defendants and each 
of them. 


The cause was argued here for the plaintiffs in error, by 
G. H. Lee, who in connection with B. Wilson, also submit- 
ted some printed notes which embody the substance of the 
oral argument, an l are here appended. 

Upon the first and second points, assigned as error in the 
petition, which we will consider together, we insist that 
upon no fair construction of the order of the 7th of Febru- 
ary, 1862, can it be held to indicate any action on the part of 
the court upon the separate demurrers to the several counts of 
the declaration? After noticing the filing of the demurrers 
to the whole declaration and to each count, and the joinders 
therein, it proceeds to declare the opinion of the court to be 
that the declaration was sufticient in law, ‘“‘and therefore said 
demurrer is overruled.” This is precisely the order that the 
court should have made if every count had been bad except- 
ing one; for if a declaration contain several counts and the 
demurrer be to the whole declaration, the demurrer must be 
overruled if it contain any count good in itself; provided, 
there be no misjoinder of counts which cannot be united in 
the same declaration. Com. Dig. Pleader, Q. 3,5; 1 Saund., 
286, n. 9; 2 Saund., 379, 380, n. 14; Powdick v. Lyon, &e., 
11 EKast., 565; Roe v. Crutchfield, 1 Hen. & Mun., 361; 1 Chit. 
Pl. ch. 9, title “ Demurrers,” p. 576, (Phil. Ed., 1828;) Duke 
of Bedford v. Alleocke, 1 Wils. R., 252. 

The writ was in trover, and the two first counts in the 
declaration were appropriate to that action. The third 
count omitting the quod cum found in the two first counts, 
alleges wrongful, unlawful and injurious taking and carry- 
ing away of the plaintiff’s goods from the possession of the 
plaintiff, and the keeping and continuing “so taken and car- 
ried away” of the same from the knowledge, possession and 
reach of the plaintiff to the injury of the 
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value of the goods. It was probably intended to be a count 
in trespass de bonis asportatis. It is clearly not good asa 
count in trover, because no conversion of the property is 
alleged, and the conversion is the gist of the action of trover, 
and must be averred in the count. 3 Black. Comm., 152, 
153; 1 Chit. Pl. ch. 3. title i Trover,”’ Ppp- 135, 144 ; Cooper 
v. Chitty, gce., 1 Black. R. 67; 1 Burr, 31,8. C.; 2 Tuck. 
Comm., ch. 6, p. 88. Now either the count is bad and the 
demurrer to it ought to have been sustained, or if it can be 
sustained as a count in trespass de bonis asporalus, then we 
insist that it cannot be united in the same declaration with 
counts in trover, and the demurrer to the whole declaration 
should have been for that cause sustained. No one we 
apprehend will maintain that at common law a count in tres- 
pass could be united with a count in trover. The rule on 
this subject is well settled. If the counts are not of the 
same nature or the same judgment cannot be given upon 
them all, whether the pleas be the same or different, they 
cannot be joined. 1 Chit. Pl. Ch. 2, title “Joinder of 
Actions,” p. 179; 2 Saund. Rep., 117, e. And accordingly 
it has been expressly held, that trespass cannot be joined 
with case (of which trover is one species,) because they are 
two distinct things and of different natures, and the judg- 
ments are different, the judgment in trespass being quod 
capiatur and in trespass on the case quod sit in misericordia. 
2. Saund., 117, e.; Courtney v. Coller, 1 Ld. Raym., 273, 274; 
Cooper v. Bissell, 16 John. Rep., 140. In the ease last cited 
trespass vi ef armis was joined with trover and the misjoinder 
was taken advantage of by writ of error. 

But it may be said that by the statute, case may now be 
maintained where trespass will lie, and that therefore the 
distinction between the two forms of action is abolished, 
and a cotint in the one may well be joined with a count in 
the other in the same declaration. The premises could not 
be denied, but the conclusion would be a palpable non sequ- 
tur. The object of this statute was not to abolish the dis- 
tinction between the two actions, but to extend the range of 
the election of actions which a party already had in certain 
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cases at common law. Its purpose was to remedy the mis- 
chief which had grown out of the difficulty experienced 
both by bench and bar, in determining what was to be 
regarded as an immediate and direct injury for which the 
remedy at common law was trespass, and what was conse- 
quential for which the remedy was case. It aimed to relieve: 
parties of the hazard of deciding upon the question so much 
discussed in Scott v. Shepherd, 2 Black. Rep., 892; Taylor v. 
Rainbow, 2 Hen. & Munf. 425; Jordon v. Wyatt, 4 Gratt. 151, 
and other cases, by enabling them in such cases to maintain 
case Whether the injury was of the one kind or the other. 
It gave the right to elect to bring case though trespass 
might have been maintained, but it was no part of the pur- 
pose of the statute to authorize both actions to be blended 
into one, or a count in the one to be joined with a count in 
the other in the same declaration. It left the subject of such 
joinder precisely as it was at common law. Now at common 
law, we know, a party had in many eases his election 
between several different actions either of which might be 
appropriate to his case. Thus upon an instrument under 
seal, he might often maintain debt or covenant at his elec- 
tion; so he might, in some cases, sue in case for a fraud prac- 
tsed upon him, or might waive the fraud and sue in 
assumpsit; so he might bring detinue, or if he chose to 


waive the right to the specific property he might bring 


trover; so in other cases, he might bring trespass de bonis 
sportatis, or he might waive the foree and bring trover. 
Yet it never was supposed by any body that a count in cov- 
enant could be joined with a count in debt, or a count in 
assumpsit with a count in case for a fraud, or a count in 
detinue with a count in trover, or a count in trover with a 
count in trespass. The actions are different in their nature, 
or the judgments are different whether the pleas might be 
the same or otherwise, and such counts cannot be joined. 
And when the statute extended this right of election between 
remedies to the cases in which trespass might be maintained 
by giving the action of case, it left the pleadings to be 
determined by the same rules which would apply im cases in 





228 COURT OF APPEALS OF WEST VIRGINIA. 





Jan’y Term, 


which the right of election existed at common law. But in 
truth the statute has no application to this case whatever, 
For the plaintiff might at common law have brought trover 
or trespass in this case at his election, independently of the 
statute, those remedies being concurrent. 2 Saund. R. 47 
k.; Bishop v. Montagne, Cro. Eliz., 824; Pult v. Rawsterne, T. 
Raym. 472: Rackham v. Jessup, 8 Wils., 336, 1 Chit. PI. 
141. 

There being then a palpable misjoinder of counts in this 
declaration, the demurrer to the whole declaration should 
have been sustained, and the court erred in overruling it. 
1 Chit. Pl., ch. 2, title “‘Joinder of Actions,” pp. 187, 188, 
and cases cited in notes; Cooper v. Bissell, 15 John. Rep., 
146; Henderson v. Sting r, 6 Gratt., 130. 

Upon the 3d point, we submit that the court improperly 
tried the cause as to Mahaney upon the issue made up as to 
the other defendants. He had been summoned but had 
failed to appear at rules, and an office judgment was con- 
firmed against him and a writ of inquiry awarded. No 
issue was ever made up as to him nor was the writ of 
inquiry ever executed. Yet the jury were only sworn to 
try the issue joined as to the other defendants, and the ver- 
dict rendered upon the issue joined as to those defendants 
was accepted as a verdict against him also, and judgment 


rendered accordingly. This we submit was clearly error. 
We refer to Wilkinson’s adm’r v. Bennett, 3 Munf. 314; Totty’s 
ex’or v. Donald 4 Co., 4 Munf. 430. Nor was the error cured 
by the statute of jeofails, for that statute, on this branch, 
only cures the want of a similiter or misjoining of issue. 


Here there was no plea, and the error was in rendering 
judgment against a party who had not pleaded, in an action 
sounding in damages, without executing a writ of inquiry, 
for the same damages found against others who had pleaded. 

Upon the 4th point we insist that the mode adopted of 
proving the value of the wheat alleged to have been taken 
(a material fact in the cause) was illegitimate and improper. 
It was not a matter of professional or scientific skill and 
judgment as to which the opinion or deduction of an expert 
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is in some cases admitted as testimony, because of his sup- 


posed peculiar or. better means of judging, but simply a 
matter of fact which might have been proven as well by any 
one who knew it. And if it had been a matter of skill and 
judgment, the witness was not proven to have been an 
expert. As well ask a witness at large to state his opinion 
of the value of raw cotton from the assumed price of cam- 
brie or muslin, or that of flax from the price of linen, or 
that of raw hides from the price of leather. We submit 
that the opinion or deduction to be made by the witness was 
too vague and indirect and too much in the nature of 
secondary evidence as to a matter of fact, to be admitted as 
testimony in the cause. 1 Stark. Ev., part 1, § 34, p. 54; 
part 3, § 10, p. 388; 1 Greenl. Ev. § 82, § 440 and n. 

We come next to the 5th ground of error assigned, relating 
to the instrucitons asked for by the defendants in the court 
below. Of these the Ist, 2nd and 4th were in pari materia, 
and were in substance the same. By them the jury were to 
be informed that if they were satisfied from the evidence, 
the plaintiff below had parted with the goods under con- 
tract for the sale of the same, he could not recover in this 
action. It is difficult to imagine any reason why these 
instructions were refused. No one will pretend that if a 
party sell goods, he can recover the value in the action of 
trover if the purchaser fail to make payment for the same 
according to the contract. He can only recover in an action 
in form ex contractu, assumpsit or debt. It can scarcely be 
necessary to say that trover is in form ex delicto. It is fora 
ort or maleficium in the wrongful conversion. See Lord 
Mansfield’s definition of this action in Cooper v. Chitty & 
Blakiston, 3 Burr., 31; 1 Black. Rep., 67,8. C. Nor ean it 
make any difference that the sale took place after the goods 
came to the possession of the defendants, Johnson, Burns 
and Mahaney, as supposed in the 2d instruction. 'When'the 
sale to the defendant, Johnson, was agreed on and the order 
given by Maxwell upon defendant Hood, for the price, the 
action of trover was gone, and the matter clearly placed 
upon the footing of a contract, and there certainly could be 
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no right to recover against Hood in trover, especially as there” 
is no pretence of any demand upon him and refusal to~ 
deliver the property, the only demand proven to have ‘been 
made being for the price of the goods as sold to Johnson. 
Brewer v. Sparrow, 7 Bam. & C., 310; Clarke v. Clark, 6 Esp. 
R., 61; Rotch v. Hawes, 12 Pick., 136, Hewes v. Parkman, 20 
Pick., 90; 2 Greenl. Ev., § 642, n. 8. Now if as we main- 
tain, these instructions propounded the law correctly, it was 
the right of the defendant below that they should be given 
in the form asked for, and error for the court to refuse them. 
Balto. ¢ Ohio R. R. Co. v. Polly Woods ¢ Co., 14 Gratt., 447, 
468; Same v. Lafferig, ibid., 478, 486. 

The 3d, 7th and 8th instruction simply informed the jury 
that in the action of trover a conversion of the property or 
some part thereof by the defendants or some of them, must 
be proved to entitle the plaintiff to recover, and if a conver- 
sion of part only were proved, there could be a recovery for 
such part only. Now it surely is unnecessary to cite author- 
ities to show that the conversion is the gist of the action of 
trover, and not only must be averred, but must be distinctly 
proved. We will only refer to1 Chit. Pl., ch. 2, title “Tro- 
ver;” 2 Saund., Rep., 37 e, 47 k; 2 Greenl. Ev., § 636, § 642; 
8 Stark. Ev., title “ Trover.” What may amount to a con- 
version is a question of law, but that some act or acts must 
be proven which do amount to a conversion, is a proposition 
too familiar for argument or authority. 

As to the 5th instruction asked for, all that we deem 
necessary to say is, that if it was not proved that Hood either 
took from or received of the plaintiff any of the property 
specified in the declaration,—if neither a caption nor a bail- 
ment of the goods was established as against him,—he was 
\ prima facie entitled to a verdict in his favor. If the plain- 
tiff, however, expected to maintain before the jury that 
although Hood neither took nor received from the plaintiff 
any of the goods, yet that they came to his possession from 
others under such circumstances, and were so disposed of by 
him, or the possession so withheld or refused to be surren- 
dered on demand made as would under the law make~out 
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' the conversion, it was his duty to move for a supplemental 
instruction to carry out his views, and it was not proper to 
refuse an instruction unexceptionable in itself, because in 
another view that the plaintiff might present, the defendant 
might be liable if the plaintiff’s hypothesis should be borne 
out by the evidence. 

The 6th instruction raises the question as to the personal 
liability of the defendant, Hood, for property taken by mil- 
itary authority as supplies for troops called into service by 
the existing government of the State of Virginia, and which 
came to his possession as commissary of subsistence. Upon 
the hypothesis of the instruction, certain troops, a portion 
of the militia of the State, had been called out by John 
Letcher, then Governor of Virginia, and the goods of the 
plaintiff had been taken for supplies for the use of such 
troops, and for that purpose had been received into the pos- 
session of Hood, in his capacity as commissary. Now, 
article 2, of the amendments to the constitution of the 
United States, declares: That, “a well regulated militia being 
necessary to the security of a free State, the right of the people 
to keep and bear arms shall not be infringed;” and the 16th 
clause of the 8th section of the 1st article of that constitu- 
tion, reserves to the States respectively, the appointment of 
the officers and the authority of training the militia accord- 
ing to the discipline prescribed by Congress. By the 13th 
clause of the time-honored bill of rights of Virginia, it is 
declared that a well-regulated militia composed of the body 
of the people, trained to arms, is the proper, natural and 
safe defence of a free State; and by the constitution of Virginia 
(of 1851,) article 5th, § 5, the Governor is declared to be com- 
mander-in-chief of the land and naval forces of the State, 
with power to embody the militia to repel invasion, suppress 
insurrection, and enforce the execution of the laws. And 
by the code ‘of Virginia, ch. 31, § 1, p. 167, (1st edit.,) pro- 
vision is made authorizing the impressment of property, 
when supplies cannot be procured by contract in due time, 
for the use of troops when called into actual service, and the 
means provided for making compensation to the owner. 
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Now it is a part of the public history of the country, of | 
which the courts will judicially take notice, that in May, 
1861, John Letcher as Governor of Virginia, did call the mil- 
itia of the State into active service, and that he required the 
forces from this section to rendezvous at Grafton; and it is 
a part of the hypothesis of the instruction, that the goods in 
question were received by the defendant, Hood, for the pur- 
pose of being disbursed or issued as rations to such troops, 
acting in obedience to the orders of the then Governor. 
Can it then be successfully maintained, that the militia-men, 
who, in obedience to the order of the then commander-in- 
chief, reported themselves for duty, and some one or more 
of whom either purchased supplies for the troops thus in 
service, or impressed the goods of the citizen, as such, by 
military authority, in pursuance of the Act of Assembly 
provided for the case, can be held personally liable to the 
owner for the value of the. goods in any form of action 
whatever? If we are to consider this a case of a sale of 
goods, and this were an action of assumpsit instead of trover, 
(and the cases cited above establish conclusively that 
although there be a wrongful taking, yet if the owner 
afterwards assent and sell the goods to the captor, the rem- 
edy in trover is gone, and that left him is by action on the 
contract,) it is a well settled doctrine that an officer con- 
tracting for government is not liable to be sued personally 
upon such contract. It enures to the benefit of and is obli- 
gatory upon the government, not the officer, and this too 
even although the contract be under seal. Macheath v. Hal- 
dimand, 1 T. R., 172; Unwin v. Wolsley, 1 T. R., 674; Hodg- 
son v. Dexter, 1 Cranch., 345; Syme v. Butler’s ex’or, 1 Call., 
105; Tutt v. Lewis, 3 Call., 233. Or if there were no feature 
of a sale in this transaction, and it was one of a simple 
impressment of property, can there be any better reason for 
holding the impressing officers liable personally for the value 
of the goods in an action ot trover, than there would be for 
holding them liable for the price in an action of assumpsit 
if there had been a sale? Certainly the reasons so strongly 
stated by Chief Justice Marshall, in Hodgson v. Dexter, above 
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> cited, for protecting the officer against personal liability in a 
ease of contract, apply in all their force to the case of 
impressment of property for the public service; and no 
authority, we venture to say, can be produced for the con- 
trary doctrine. 

But we suppose these general principles will not be con- 
troverted, but it will be sought to be maintained that con- 
sidering the time and circumstances of the call into service 
of the troops, being after the passage of the ordinance of 
secession by the Virginia convention, and for the purpose of 
maintaining the attitude thus assumed for the State, all par- 
ties who obeyed the call lost the protection of the laws pro- 
viding for the ordinary military service of the State, and 
were mere trespassers in any act done by them that infringed 
upon the property rights of the citizen. But it will be 
remembered, and it is a part of the public history of the 
country, that the call was made by Letcher before the vote 
of the people was taken upon the ordinance of secession, 
and long before his proclamation was issued, declaring that 
| it had been ratified by the popular vote; and whilst on the 
one hand, the most strenuous advocates of the alleged state 
right of secession would, it is supposed, scarcely contend 
that the ordinance had any validity or effect whatever until 
ratified by the vote of the people, and until the proclama- 
tion provided for was made by the Governor to that effect, 
those on the other, who maintain that by the consummation 
of that measure by the State authorities, the Governor and 
other State officers abdicated their respective offices and 
dissolved the State government; and still more readily those 
who maintain that the ordinance never possessed any legal 
validity whatever, was a mere nullity and ipso facto void, and 
therefore effected no change whatever in the relation of the 
State to the General Government, will agree that until the 
ordinance was consummated by the vote of the people, and 
the proclamation of the Governor issued thereupon, the 
attitude of the State towards the General Government was 
perfectly unchanged, and the constitution and laws thereto- 
fore in force remained in full efficacy and unimpaired. Upon 
VoL. 1. 30 
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this point it is presumed there can be no difference of opin- ~ 
ion. There must be some particular period, some punctum ~ 
temporis, at which the constitution and laws of the State 
previously in force ceased to operate, and their protection 
was withdrawn from the citizen who acted in obedience to 
the orders of those in authority under them, and that period 
must have been at the consummation of the ordinance of 
secession by the Governor’s proclamation. Now the call of 
Letcher for troops, as already stated, was made before the 
vote was taken upon the ordinance of secession, and the 
property in question was impressed probably before that 
day, and certainly some time before the proclamation issued 
which was intended to consummate the measure. The 
defendants had obeyed the call, as they supposed themselves 
bound to do, of the commander-in-chief, and it would seem 
most unreasonable to hold them to judge of the propriety 
of the call or the purposes for which it was made. What- 
ever these were, he was at the time Governor of the State, 
and had power and authority under the law to make the call 
and enforce obedience to it. In taking the property the 
parties were acting under his authority, with the statute 
sanctioning it in full force, and in receiving it from them 
the defendant, Hood, was acting strictly within the scope of 
his duties and office as commissary. To say that he would 
be liable in trover for property received under such circum- 
stances is, as it seems to us, to confound all legal ideas, and 
may establish a precedent which would soon render it 
extremely unsafe for any citizen to yield obedience to 
the orders of constituted existing governmental authority 
in any case, or to exercise the functions of any office what- 
ever, however important it might be to the public interest 
that it should be filled and its duties performed. 

We think we do not transcend our duties as attorneys in 
saying, as we do, that we cannot resist the conclusion that 
this is an attempt on the part of the plaintiff to take advan- 
tage of the present unhappy condition of affairs, and of the 
odium which the defendants have brought upon themselves 
by their co-operation with those who had risen in resistance 
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» to the authority of the General Government, and indemnify 
himself at the hands of a jury for the loss which he had 
sustained, by casting it upon others who, under the law in 
ordinary times and circumstances, could not be held person- 
ally responsible for acts done in obedience to the orders of 
those in authority under the existing constitution and laws 
of Virginia. 

Without further comment, we submit this question with 
confidence that when viewed in the calm light of reason and 
authority, and subjected to the test of that careful and 
deliberate investigation which we feel assured it will receive 
at the hands of this honorable court, but which we all know 
a question of such novelty and gravity can rarely, if ever, 
receive during the hurry and press of a jury trial in a 
circuit court, the solution will be in accordance with the 
views we have endeavored, however feebly, to present. 

With regard to the last six instructions asked for, and 
which would appear from the bill of exceptions to have been 
passed over sub silentio by the court, we have only to repeat 
what is said in the petition, that they propounded the law 
correctly, as we think we have shown in what has been 
already said in the observations made upon some of the 
other instructions on which we have dwelt, and that if the 
circuit court was of that opinion, the defendants were 
entitled to the benefit of its opinion in the form of instrue- 
tions to the jury as asked for. Or if the court thought 
otherwise, and that they did not propound the law correctly, 
it should have refused to give them in a formal and proper 
manner, so that the defendants could have had an opportu- 
nity of excepting to the court’s opinion and testing its cor- 
rectness in the appellate court. 

Upon the last point made in the petition, having reference 
to the first instruction given by the court to the jury upon 
the prayer of the plaintiff below, we remark, that this 
instruction was evidently intended to conform to the views 
collected in 2 Greenl. Ev., § 545, from which the language 
used is mainly copied, but whilst it describes the modes of 
proof by which the conversion might be made out, it entirely 
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ignores the necessity of proof that the goods were the prop- 4 


erty of the plaintiff. Greenleaf had in previous sections 
shown that it was essential to a recovery in trover, that the 
plaintiff should show property in himself and a right of 
possession at the time of the conversion, and then passes, in 
§ 642, to the subject of the conversion. The hypothesis of 
the instruction is confined entirely to proof of the conver- 
sion, and the jury are told that if they were satisfied of that, 
they were to find for the plaintiff, without any allusion being 
made to the necessity of proof of title and right to posses- 
sion. This might mislead the jury, and we submit was 
erroneous. 


D. Lamb and EF. B. Hall for the defendant in error. 

There can be no objection to joinder of counts of trespass 
on the case, and trover and conversion: all the authorities 
sustain this view. 

The third count is essentially a count in trespass de bonis 
asportatis, and under the 7th section of chapter 148 of the 
Code, it can be joined with the two first, which are clearly 
in trover and conversion. 1 Chitty’s Pleading 197; 2 Id., 
358. 

Everything is presumed, unless the contrary appears on 
the record, to have been correctly done in the court below; 
therefore the objection taken in the second bill of excep- 
tions is of no force, because it is to be presumed that the 
question propounded to the witness was in process of a reg- 
ular examination; at least nothing to the contrary appears. 
It is not the duty of a court to allow such instructions as 


» May require an explanatory instruction by the other party. 


Instructions are for the purpose of enabling the jury to 
arrive at a proper understanding of the legal rules to be 
applied to the case. 

A military officer cannot excuse himself upon the ground 
of an order from a superior officer, apparently illegal on its 
face. 13 How., 136. Nor upon the ground that the neces- 
sity was urgent or danger imminent. Even admitting the 
authority of Governor Letcher, and that he had drawn the 
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forces into the field for a lawful purpose, which is unquali- 
fiedly denied, nothing in the record shows any such necessi- 
ties to have existed. 7 How., 4; 17 Curtis, 1; 2 Black’s 
Rep., 635; December No., 1864, Amer. Law Rep., p. 95. 













Brown, J. There is nothing in the Ist objection taken by 
the plaintiff in error, that the court erred in not disposing 
of the separate demurrers to the several counts of the dec- 
laration; because the judgment on the verdict was a virtual 
overruling of all the demurrers, if it had not before been 
done: but I think the order of the court, though loosely 
drawn, and yet, when considered altogether, sufficiently 
shows that the court, in fact, overruled the whole demurrer, 
as well to each count as to the whole declaration. 

The 2nd objection taken by the plaintiff in error in his 
petition, is to the 8rd count of the declaration—alleging it 
to be bad as a count in trover, and also bad as a count in 
trespass; but if not the latter, then the declaration was bad 
for misjoinder. That count, though informally drawn, is 
substantially good as a count in case, under the statute 
authorizing case to be brought wherever trespass would lie: 
and since counts in case and trover may be joined, there is 
no misjoinder; and there was, therefore, no error in over- 
ruling the demurrer to the declaration on that account. It 
seems equally clear that the 3rd count is good under the 
statute, as a count in trespass; for the distinctive features of 
a count in trespass are the allegations, viz., Ist, of the taking 
and carrying away; 2nd, with force and arms; 3rd, against 
the peace, &c.; 4th, the alia enorma. Now by the statute 
the 2nd, 3rd and 4th features may be omitted; and the 
count in question contains the 1st. Thus the 3rd count 
might be joined with a formal count in trespass, and also 
with a formal count in case or trover: and no good reason 
is perceived why things that are not inconsistent with the 
same thing, should be inconsistent with each other. 

It would seem to follow, as a consequence, that trespass 
and case may be joined, under the effect of the statute; 
which could not be done without it. 
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There is nothing in the 3rd objection of the plaintiff in 7 
error—alleging error in the court for trying the cause as to 
Mahaney, jointly with the other three defendants; because 
the judgment does not appear to have been against him, but 
only against the three defendants who had appeared by their 
attorney, and pleaded, and as to whom alone, the case was 
at issue, and which issue the jury were sworn to try; and 
not to inquire of the damages in the case of Mahaney, as to 
whom there was an office judgment, then not set aside. 
To have rendered judgment against Mahaney in such case, 
would have been wrong; and this court should not adopt a 
construction that would defeat the judgment, when any 
other construction equally natural may be given—and much 
more reconcilable with the facts and the pleadings in the 
cause. The maxim being— wt res magis valeat quam pereat.” 

Upon the 4th objection of the plaintiff in error, to the 
testimony of the witness who proved the price of the wheat 
per bushel by having the price of flour per barrel given 
him—without other proof that he was an expert—I have 
found more difficulty in arriving at a satisfactory conclusion. 
I think the question and answer in the Ist bill of exceptions 
go as far as the extremest limits will allow; but when it is 
considered that wheat and flour are articles of such univer- 
sal acquaintance and use in this country, the presumption is 
that every man (not proved to the contrary,) is in some sort 
an expert in that matter. Not without some hesitation, 
therefore, I am inclined to sustain the ruling of the court, 
under the circumstances of the case, in permitting the ques- 
tion to be answered and the evidence to go to the jury. 

The 5th objection taken by the plaintiff in error, is to the 
alleged refusal of the ‘court to give the instructions asked 
by him on the trial, being fonrteen in number. 

It does not expressly appear whether the court gave or 
refused the last six of them: the inference is the court gave 
them: but whether so or not is wholly immaterial, since 
there is no exception taken for such refusal; and in the 
absence of such exception the party must be taken to have 
acquiesced in the ruling of the court below—whatever it 
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“was—in that particular. The first eight of said instructions 
' were refused, and the refusal excepted to. And here, before 
proceeding to consider the same, I will take occasion to 
suggest for the consideration of counsel generally in pre- 
paring bills of exceptions, how far the appellate court is 
boung to revise the rulings of the court below, when the 
record shows the case of a batch of instructions asked and 
refused, and a general exception taken to the refusal of the 
whole, but not several or separate exceptions taken for the 
refusal of each; even though it appear that some of the 
instructions so refused were good, and some bad. But as 
no such point has been made in this case, [ do not feel called 
upon to express any opinion on the subject affecting the 
case. 

The 1st of said instructions was rightly refused, because 
it assumes as a fact that, the plaintiff in the court below had 
sold the wheat and flour in question to defendant, Johnson. 
‘ The 2nd instruction was also rightly refused, because it 
assumes that, by giving an order on the defendant to pay 
for the wheat and flour, the plaintiff in the court below 
treated it as a sale, &e. 

The 8rd, 4th, 5th, 7th and 8th of said instructions were 
rightly refused, because they do not propound the law fully; 
and are substantially, as far as proper, embraced in the 
| instructions given by the court. 

The 6th and last objection taken by the plaintiff in error, 
is to the ruling of the court in giving the 1st instruction 
asked by the plaintiff in the court below; upon the ground 
that it did not sufficiently inform the jury that they must 
be satisfied that the property in question was the property 
} of the plaintiff; but I think that does sufficiently inform the 
jury on that point; and when taken in connection with the 
other instruction given by the court, which informed the 
jury that, if they believed the defendants “unlawfully ecar- 
ried away the property of the plaintiff mentioned in the 
declaration,” &¢c., there is no room left for doubt or mis- 
| understanding; and that there was, therefore, no error in 
the ruling of the court in that particular. 
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The defendant’s 6th instruction was rightfully refused) 
because the pretended authority of Mr. Letcher as Governor ~ 
of Virginia, was no justification under the circumstances, 
In considering this subject, the court is bound to take judi- 
cial notice of the state and condition of the country at the 
time specified, viz: May, 1861; as well as prior and gubse- 
quent, so far as the same have relation to the case under 
consideration. 

It is known, therefore, that at the time specified, hostilities 
existed and continued, and at least a quasi war was waged by 
a vast number of disloyal citizens against the United States; 
that those persons had usurped the powers and functions of 
several of the State governments; and among the rest of 
Virginia; and had confederated together in powerful organ- 
ization to dissolve the Union, subvert the national govern- 
ment, and establish a separate and independent nation by 
force of arms. To that end they were carrying on open 
hostilites by military forces upon the most comprehensive 
seale. Into that combination and confederacy, His Excel- 
lency, John Letcher, Governor of Virginia, and as such 
Governor, with many other officers of State and a portion 
of the members of the legislature and convention entered. 
In the execution of the common design, they acted, and 
under his authority the defendants, acting as part of that 
hostile military force, committed the supposed grievances 
complained of; and now here vouch his authority as their 
justification. 

The convention at Richmond, sitting in secrecy, had passed 
the pretended ordinance of secession, and negotiated a pre- 
tended treaty with the so-called confederacy; and in con- 
junction with the Governor, had taken steps to put the com- 
monwealth on a war footing to resist the government of the 
United States in suppressing the insurrection and rebellion, 
while they invited soldiers of South Carolina, and other 
rebel States, in the service of the so-called confederacy, to 
enter the State and in connection with the Virginia troops 
hold military occupation of the commonwealth. This 
instruction, therefore, involves the consideration and deter- 
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/iination of the grave and momentous question which has 
so recently agitated the country from centre to circum- 
© ference. That is, whether a State has a constitutional right 
to secede from the Union. For if it has, then it follows that 
the seceding State is no longer a member of the Union, and 
may confederate as it pleases; nor do its citizens any longer 
owe allegiance to the national government, nor could they 
of right claim its protection under the constitution, however 
averse any of them might be to the change. If such right 
exists the convention of Virginia, at Richmond, exercised it, 
and the ordinanées of the convention—the acts of the rebel 
legislature—the proclamations and orders of the Governor, 
and the acts of the officers, including the conduct of the 
defendants complained of, carrying it into effect, were justi- 
fiable and lawful. But if no such right exists; if the ordi- 
nance of secession, with all its concomitants, was unconsti- 
tutional and void, then was the authority void under which 
the defendants acted. And he who acts under a void 
authority must take the consequences, especially if in so 
doing he invades the rights of others. It is true that this 
absorbing and momentous question, after having been dis- 
cussed in the senate hall, the cabinet chamber, and on the 
hustings, with as much zeal and ability as perhaps any other 
‘ever was, has been definitely devided by the legislative and 
executive departments of the national government and by 
most of the States also. It has also been tried at the grand 
assize of popular suffrage, and a true verdict rendered by 
the American people. And last, but not least, it has been 
tried and determined by the wager of battle. The courts 
too, it would seem, have frequently proceeded upon the 
‘ assumption that no such right existed. Yet after all, no 
case is remembered, in which the judiciary has been forced, 
by the current of litigation, to consider and determine 
definitely this questio venaia. 

It may be unfortunate that the judiciary first called to 
pronounce upon it, should be that of almost the youngest 
State in the Union; a State that has been called the child of 
the storm, and whose birth was the result of the convulsions 
VoL. I. 31 
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produced by the question under eonsideration. I approach 
the subject, therefore, with diffidence and embarrassment; _ 
but with a firm resolution to shrink from no duty however q 
delicate, and with a consciousness of no other desire than to 
do right. 

Government is a necessity of man’s nature, and not a 
mere caprice, however wisdom and experience may mould 
its structure or vary its application. Its perpetuity springs 
from its continued necessity, and is therefore an essential 
element of its nature. Hence, no people since the forma- 
tion of the world have been leone n to exist without govern- 
ment in some form; and no goverment, not merely pro- 
visional, is known to have been formed for a limited period. 
The compact upon which government rests, whether between 
people or States. (or both, as in our case) is very different 
in its nature from that on which partnerships between indi- 
viduals, and cartels, protocols, treaties, and alliances between 
governments stand. And perhaps the most striking feature 
of the difference is, that one is perpetual, the other tem- 
porary, in its nature and object. 

The reservation of a right in any constituent party, to 
revoke at pleasure, without the consent of the rest, the 
powers of government delegated in perpetuity, would be no 
less inconsistent with the nature and object of the govern- 
mental compact, than with the proper exercise of the gov- 
ernmental functions. Such a right, if not so expressly 
reserved, could not be implied. Otherwise, every grant, 
however positive and express, might, by implication, con- 
ceal a reserved right to revoke it at the pleasure of any of 
the numerous grantors. An absurdity, so absurd, that like 
an axiom, its force is felt and its truth acknowledged with- 
out proof or argument. 

The articles of confederation cemented a union of asso- 
ciated States; but the constitution of the United States con- 
stitutes a government of the people. To the former the 
citizens of the several States owed no allegiance, but only 
to the States. To the latter their allegiance is direct and 
immediate. The laws of the former spoke not to the people, 
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at only to the States; the laws of the latter command both 
) States and people. The former was dependent on the States 
© to execute its resolves; the latter asks no extrinsic aid, but 
» executes its mandates by its own inherent powers. The 
former was ‘“‘ a perpetual union,” the latter is “‘a more per- 
fect union.” The former provided for our common defense; 
the latter in addition ‘established justice, and insured 
domestic tranquility.” The former guaranteed the rights of 
the States; the latter, in addition, also secured the blessings 
of liberty to the people and their posterity. 

The constitution is the work of the fathers of the republic 
of which all are proud. It is the bond of union, perfect in 
its nature and perpetual in its duration. From it springs 
the obligations of the States and the allegiance of the citi- 
zens; while its gis guards all alike against external force 
and internal violence. 

As a judicial question there is none better settled than 
that the citizen cannot withdraw his allegiance without the 
consent of the government—expressed or implied; and if 
no one citizen possesses such right, the addition of any 
number of others similarly cireumstanced could not confer 
what none possessed. Nor could a State release its citizens 
from that allegiance, since the State itself is but the frac- 
tional part of a magnificent whole, and in its collective 
capacity is only the aggregation of its individual citizens; 
all of whom, as just shown, are alike incapable of effecting 
their own discharge, whether taken individually or collec- 
tively. But secession, if allowed, severs the allegiance of 
the citizen, and makes him an alien with or without his 
consent. It defeats the object of the constitution, destroys 
) its perfection and limits its duration; it is wholly inconsis- 

tent with the powers granted under it. Such a right, there- 
fore, if it exist at all, must be expressly reserved in the con- 
stitution. But no such anomaly is to be found therein. 
| Can it be supplied by implication, upon the supposition that 
| @ power so extraordinary, inconsistent and subversive of the 
whole instrument, could have been overlooked or entirely 
ignored, if intended to be reserved, by the wise men who 
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framed that great charter of human liberty? Could it ha 
been intended that all its powers, provisions and guarantees © 
might be defeated by a concealed implication, which none © 
ever mentioned, if any foresaw? It requires the credulity 4 


of delusion, with the aid of the aphorism “that the wish is & 


father to the thought,” to believe it. Neither was there any 
such right of secession reserved by any of the States in their 
respective ratifications of the constitution. The declaration 
of the convention of Virginia is clear and unequivocal, and 
precludes the conclusion. It asserts positively that, “the 
powers granted under the constitution are derived from the 
people of the United States, and may be resumed by them 
whensoever perverted to their injury or oppression.” This 
is plain and practical. The people of the United States, 
granted specified powers for defined objects, with the right 
expressly reserved to resume those powers when the objects 
fail, and the powers shall be perverted to their injury or 
oppression. Such areservation, is consistent with the grant, 
and if not expressed would be implied. But these states- 
men, cautious to leave no room for doubt, expressed what 
they understood and determined. 

Plain as the language is, like the constitution itself, it has 
not escaped misconstruction; but has been perverted by the 
advocates of secession to the support of that heresy : though 
it is believed, not without some qualms of conscience. For 
when those advocates went through the forms of a mock 
ratification of the constitution of the so-called confederacy, 
they resorted to language very different, clear and unequiv- 
ocal, to express there the reserved right of secession. The 
language is, ‘‘ but this constitution is ratified and adopted by 
Virginia, with the distinct understanding on her part, that 
she expressly reserves to herself the right, through a con- 
vention representing her people, in their sovereign charac- 
ter, to repeal and annul this ordinance, and to resume all 
the: powers hereby granted to the confederate government, 
whenever they shall, in her judgment, have been perverted 
to her injury or oppression.” There is no room to doubt 
the intent of the parties in the one case any more than in 
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fhe other; for both are equally clear and explicit. The one 
© sustains secession, the other excludes it. If any doubt, let 
him look first on this picture, then on that. 

That the ordinance of secession was repugnant to the 
constitution of the United States, is so plain that no one of 
ordinary intelligence and common honesty could, as it would 
seem, by possibility ever entertain a doubt. For that con- 
stitution declares that, it is the supreme law of the land, 
anything in the constitution or laws of any State to the con- 
trary notwithstanding; and all officers were sworn to support 
it. It declares also, that the United States shall guarantee 
to every State a republican form of government, and protect 
each State against invasion and domestic violence; but 
secession repudiates this power and duty. 

The constitution declares that, ‘‘the citizens of each State 
shall be entitled to all the privileges and immunities of citi- 
zens of the several States;” but secession abrogates these 
rights. The constitution provides that treason against the 
United States shall consist in levying war against them, or 
in adhering to their enemies, giving them aid and comfort: 
but secession commands and compels the citizen to commit 
that highest of all crimes, on pain of confiscation, banish- 
ment and death. 

The constitution says that, ‘‘no State shall enter into any 
treaty, alliance or confederation:” but secession did each and 
all of them in defiance of it. The constitution declares 
that, “the President of the United States shall be comman- 
der in chief of the militia of the several States when called 
into service :’’ but secession said the president of the so-called 
confederacy only shall be such commander of the minor 
half. The constitution provides that, ‘‘ Congress shall have 
power to levy and collect taxes;” “To regulate commerce 
among the several States;” “To establish post offices and 
post roads;” “To constitute tribunals,” &c.; “To raise and 
; support armies:” “To provide for calling forth the militia 
to execute the laws of the Union, suppress insurrection and 
repel invasion :’” but secession answers to all these express 
and important grants of sovereign power—not in this State, 























246 COURT OF APPEALS OF WEST VIRGINIA. 









































Jan’y Term, Hood, et. al. vs. Maxwell. 





nor in that, nor the other of the pseudo confederacy: 
not at all. Se 

Recognizing the supremacy of the constitution, and laws © 
made in pursuance thereof, the courts of the Union and of © 
the several States, have uniformly held all acts repugnant 
thereto, to be utterly void; whether authorized by the laws 
or constitution of any State to the contrary notwithstanding. 
The instances of this kind have been numerous—their enu- 
meration here is unnecessary. e 

The correctness of these rulings, the advocates of seces- 
sion even, could not deny: but to avoid the force and obli- 
gation of the constitution, and the oath to support it, a 
resort is had to a subterfuge, which however fallacious, has 
been too successful in deluding many honest but prejudiced 
men, by assuming that a secession ordinance by a conven- 
tion of the people of a State, was of higher import and 
obligation than a State law, or even than a State constitu- 
tion: and was not therefore prohibited by, nor repugnant 
to, the constitution of the United States. And this subter- 
fuge and delusion has been a fruitful source of untold evils: 
but has it any foundation in fact or reason? It would stul- 
tify the framers of the constitution, to suppose that in their 
grave efforts to provide a sure bond of union for the States, 
intended to be perpetual and perfect, they did their work 
so impertectly as to leave a loop-hole through which any 
factious or recusant State could slip out at pleasure or caprice, 
by first changing a word, or calling the thing prohibited by 
another name. Instead of a law or aconstitution of a State, 
call it a secession ordinance of a State convention, and at 
once the gordian knot was cut and the whole difficulty 
solved, satisfactorily. Wonderful sesame! that can by a i 
magic word unlock the constitution and let the States slip 
out; that can cut the cords of individual allegiance and let 
the people go; that can absolve the oaths of all and give the 
conscience peace; but most of all, the wonder is, how easily 
it is done, by simply changing a word. Just call the thing 
by a different name and the deed is done—the end attained. 
Columbus did not more astonish aid delight the baffled philoso- 
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jers of his day, by the simplicity and ease with which he 
"atood the egg on its little end, than these savans of secession 
did their deluded followers by their verbal solution. Well 
might President Tyler, on a certain memorable occasion, and 
in reference to another important constitutional difficulty, 
urge upon his cabinet that “there was much in a name.” 
But let us deal with the substance rather than the sound; 
the thing rather than the name. What is a State constitu- 
tion, but the most solemn ordinance of a State convention, 
ratified by the people of the State? And what is this seces- 
sion ordinance but a secret ordinance of the State conven- 
tion; and for the sake of argument only, let it be admitted 
to have been ratified by the people of the State, fairly, freely 
and deliberately, and without duress, force or fraud. The 
agencies by which the organic acts in both cases are prepared, 
proposed and passed, to-wit: the conventions, the people by 
which they are adopted and ratified, and the power by 
) which they are ordained, are the same. How, therefore, can 
one be more potent than the other, to annul the supreme 
organic law of the land? To the plain common sense ot 
mankind, it would seem impossible, ridiculous, absurd. 

Upon the most mature consideration of the whole subject, 
[am brought to the firm conclusion that, the right of seces- 
sion is a cant myth—an ignis fatuus—a dangerous delu- 
sion—a costly experiment—a miserable abortion—a doctrine 
that has no foundation, save in the disordered imaginations 
of its votaries, and has been fraught with more evils than 
any other ever invoked; that the secession ordinance in 
question, was repugnant to the constitution and therefore 
void; and that all who acted under it, or in execution of it, 
acted without authority, and are responsible for their con- 
duct to those concerned. 

But again, the loyal people of Virginia by their delegates 
in convention assembled in the city of Wheeling, declared 
and ordained that, all the ordinances, &c., of the Richmond 
convention, were illegal and void, and without the authority 
of the people of Virginia constitutionally given, and in 
derogation of their rights. The action of that convention, 
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which is destined to mark an epoch in our existence, 
been recognized and accepted by the people of the old State 
and the new—by the east and the west—and also by the " 
government of the United States in all its departments, — 
legislative, executive and judicial. That convention was big 
with the fate of two Virginias, if not of the Union. Its 
action was momentous beyond a parallel. Its legitimacy is 
now beyond cavil. It is too late to question its validity, if 
any felt disposed, and certain it is that I do not. 

Whether, therefore, we consider the secession ordinance 
and action of the Richmond convention, as void because 
repugnant to the constitution of the United States, or void 
by the declaration and mandate of the Wheeling convention, 
it ean furnish no authority to justify or authorize Mr. 
Letcher, or Colonel Porterfield, or the military command 
under him, of which the defendants were part, to carry on 
hostilities against the United States; and in the execution 
of such design, to seize and appropriate the property of the 
plaintiff. 

I think, therefore, that there was no error in the refusal of 
the court to give the 6th instruction asked by the defendants 
in the court below; and that the judgment ought to be 
affirmed. 

The other judges concurred with Brown, J. 





















JUDGMENT AFFIRMED. 
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James Bop.iey vs. A. & W. Denmuan, et als. 
January Term, 1866. 


1, A stack erected in a building used as a pork-house, for the joint purposes of 
the pork-house and generating steam and running machinery in a distillery 
attached thereto, aud which can be used asa distillery only in connection 
with the pork-house, must be regarded as a structure necessary to both 
establishments and as a part thereof, although the pork-house may be used 
independently of the distillery ; and a mechanic has a lien on both establish- 
ments for the construction of the stick, by virtue of the act of the General 
Assembly, passed February 2nd, 1853, for the benefit of the mechanics of 
Wheeling. 


- 

2. B. furnishes materials and erects a stack for a pork-house and distillery in the 
city of Wheeling, completing it on the 14th of March, 1857; the agent of H. 
& Co., (for whom he did the work, ) on the 18th of the same month, gave B. 
a bill of exchange payable in sixty days, which not being paid was protested 
on the 21st of May, 1857: on the 4th of June following, B. filed his petition, 
setting forth his claim, in a chancery suit then pending in the circuit court 
of Ohio county under the provisions of an act of the General Assembly of 
Virginia, passed February 2nd, 1853, giving to mechanics in the city of 
Wheeling a lien on buildings which they were erecting or had erected. Hip: 
That the acceptance of the bill of exchange, which matured and was pro- 
tested before the expiration of three months from the completion of the 

work, was no waiver of the mechanics’ lien provided by said act. 


A. g& W. Denmead & Son, partners in trade and machinists 
in the city of Wheeling, filed a bill in chancery in the circuit 
court of Ohio county, at the August rules, 1859, against 
Michael Herr & Abraham H. Herr, partners under the firm of 
Michael Herr § Co., alleging that on the 5th day of July, 1856, 
they commenced the furnishing of certain materials to be 
used in the erection of certain distillery buildings in Wheel- 
ing, for the defendants, according to a contract previously 
made; and that they completed the same by the 26th day of 








*He was absent on account of sickness, and the remaining judges called XN. 
Harrison, judge of the IX circuit, to the bench. 


VoL. I. 32 
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January, 1857, to the satisfaction of the defendants; tm 
the balance of their bill for such labor and material, (thé 
erection of asteam engine and other fixtures) after deducting? 
payments and credits, amounted to 1686 dollars and 16 7 
cents; and alleged that they had a lien on the buildings of 7 
the distillery, by virtue of an act of the General Assembly 7 
of Virginia, passed February 2nd, 1853, entitled ‘an act to 
secure to mechanics and others, payment for work done and 
materials furnished in the erection of buildings in the city 
of Wheeling and county of Ohio;” they also alleged that they 
commenced this suit for the recovery of the amount before 
stated, within three months after the completion of said 
work—the writ being dated April 22nd, 1857, and that said 
distillery was located on certain described lots in the city of 
Wheeling claimed by other patties under deeds of fee simple 
and in trust, which they alleged were fraudulent. 

Several ether firms of the city of Wheeling filed claims, by 
petition, in this suit, on the 2nd day of June, 1857, claiming 
also a lien by virtue of the act of the General Assembly 
before mentioned. On the 4th of June, 1857, the appellant, 
James Bodley, filed his petition in the clerk’s office, according 
to the provisions of the act, alleging that on and prior to the 
4th of March, 1857, he had at the special instance of Michael 
Herr, furnished materials for, and erected at his pork-house, 
ealled the “Old Dominion Pork-House,” a large quantity 
of brick work commonly called a stack, the price of which 
was 489 dollars and 17 cents; that on the 19th of the same 
month, the petitioner had presented his bill for the material 
and work, and received, at the instance of the agent of Herr, 
2 bill of exchange payable at Herr’s place of business in 
Baltimore in sixty days thereafter; that Herr continued in 
possession of the pork-house property until about the 3rd of 
April following, when he failed in business and made 4 
general assignment of his property and effects for the benefit 
of his creditors; and that said bill of exchange was never 
paid, but was duly protested for non-payment, on the 21st 
day of May, 1857, when it matured. . He claimed the bene- 
fit of the act giving mechanics a lien. 
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Phe cause was heard at the November term, 1858, when 
Pwas referred to a master to ascertain and report, 1st, As 
to the justness of the several claims: 2nd, To ascertain if 
the complainant’s suit was instituted within three months 
after the performance of the work, and when the work was 
done; 3rd, To ascertain if the several demands and claims 
of the several parties were filed in the clerk’s office within 
three months after the work was done and materials pro- 
vided, severally; and also upon what building the same was 
done and furnished, and whether in building or reparing; 
and if so, how much either way and upon what order; and 
to ascertain how much of the ground on which said build- 
ings are erected is essential to the use and occupation of the 
buildings severally; and also the uses and purposes for 
which said buildings are erected severally; and whether it 
is necessary for said buildings to be used in conjunction 
with each other or separately. Abraham H. Herr, tiled his 
answer to the bill on the 24th of November, 1857, in which 
he alleged that, he believed that the claim of A. ¢ W. Den- 
mead § Sons, to be correct, but that no lien existed thereun- 
der by virtue of the act as claimed by them, as the work 
done and materials furnished was done and performed under 
a contract dating August 5th, 1856; and that it was com- 
pleted before the beginning of the year 1857. That all done 
after that time was mere repairs, and that no lien could 
attach for the same under the mechanics’ act. He further 
answered that at and before the date of the contract with 
A. & W. Denmead § Sons, the said Michael Herr owned the 
lot of land mentioned in the bill, and then, and previously, 
had upon it a large and valuable brick building and out 
buildings, in which he carried on the business of slaughter- 
ing and packing pork, rendering lard, &c.; in the summer 
of 1856, he concluded to add the business of distilling upon 
the said premises aid in connection with said other busi- 
ness. For this purpose he made some alterations in the 
large brick building, and added to the same and placed 
therein as also in said old building, additional machinery. 
That the old or large brick building with its appendages and 
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out buildings existing before the contract of Augut t 
1856, constituted the chief part in extent and value of | 3 
improvements in the said lots of ground; and that the E 
addition was of comparatively insignificant value, and was in 
no sense a distinct building or capable of being used or © 
occupied for any valuable purpose, except as an appendage 
to the large brick building; and he therefore claimed that, 
no lien could exist for the benefit of the plaintiffs, either in 
the large building or the addition. He also claimed the 
premises under a deed from Michael Herr, dated December 
18th, 1856, and denied any fraud in said deed, as alleged in 
plaintiff’s bill. 

The commissioner filed his report in the clerk’s office on 
the 17th day of May, 1859, whereby it appeared that there 
was due the appellant here, James Bodley, 494 dollars and 38 
eents; and that the claim was filed in the clerk’s office 
within three months after the furnishing the materials and 
the performance of the work; that the work was completed 
about the 10th of March, 1857, and was done upon the 
pork-house building in construction, by the order of Michael 
Herr. That the distillery was erected for the purpose of 
distilling grain into whiskey, and was used in connection 
with the pork-house, and could not be used for that purpose, 
as arranged, without the pork-house; that the distillery was 
8o situated that it might be turned to some other use, and 
some other business carried on in it, and so be used exclu- 
sive of the pork-house; but for distilling purposes (as then 
operated,) it could not be used but in connection with the 
pork-house. The pork-house was erected for slaughtering 
and curing hogs, and could be used for that purpose inde- 
pendent of the distillery. He reported also that he regarded Hl 
all work which was done on the buildings, as done in con- 

_ struction, except what was strictly renewing or mending 
work which had been previously made; and that when any 
part of the building had been torn down and built up on a 
larger scale, he regarded it as coming under the head of 
construction and not of repairs. The report was excepted 

to, as to Bodley’s claim, Beebe the same had been settled 
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Ml of exchange drawn at sixty days; and that the 
Ft did not show that the work was done in erecting a 

Duilding, and was not therefore a lien. 

The evidence taken by the commissioner proved that the 

© appellant, Bodley, erected the stack, and that although the 

' base or foundation of it was in the old or large brick build- 
ing, the steam for the distillery was generated by the fire in 
it, and the machinery in the new building was operated by 
it; and that the distillery could not be used as such, except 
in connection with the pork-house. 

At the November term, 1859, the court rendered a decree 
disallowing and dismissing the appellant’s claim, upon the 
ground that the work done by him was wholly upon the 
pork-house, and although conducing, and as essential to the 
use of the distillery, as they stood related, it was no less so 
to the pork-house; that it was in the pork-house and a part 
of it and essential to it, and could not be considered as a 
part of the realty of the distillery while it was so absolutely 
a part of the pork-house. 

From this decree, James Bodley appealed to this court. 







Bs 


Daniel Peck, for the appellant insisted that, there was a 
lien on the buildings by virtue of the act giving mechanics 
alien; that there was but one building and there was no 
necessity or propriety in making the sub-division as done by 
the court below, for the work done by the appellant was 
equally for the benefit of the pork-house and distillery. 
That the receiving of the bill of exchange was no discharge 
of the debt or waiver of the lien, as it matured before the 
expiration of three months when the lien would have been 





+} extinguished if not asserted by suit. 3 John.’s Chy. Rep., 
71; 5 John., 68; 6 Barbour, 244; 8 John., 389; 15 Id., 
247. 


Harrison, N., J., delivered the opinion of the court. 

ij The court is of opinion that the circuit court erred in dis- 
missing the petition of the appellant for the following 
reasons : 
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First, Because the stack constructed by the appell 
the pork-house, although necessary for the purposes of #8 
establishment, was equally essential to the distillery, whieh 
is proved to have been situated at the north side of the pork- 
house, and to be attached thereto. Whether it was so © 
attached or not, and although the pork-house as such may 
be used independently of the distillery; yet the stack being ™ 
erected for the purpose of carrying on both establishments, 
and being a structure necessary to the same, must be 
regarded as a part thereof, and the appellant’s account for 
such construction as constituting a lien upon both. 

Second, Because the bill of exchange for 494 dollars and 
88 cents drawn by the appellant for the amount of his 
account, and accepted by Herr & Co., at sixty days, was 
neither an extinguishment of his debt, nor a waiver of his 
mechanics’ lien under the statute. 

The cases of Harring vs. Sanger, 3 Johns. Cases, 71; Toby 
vs. Barber, 5 Johns., 68; Putnam vs. Lewis’ adm’r, 8 Johns., 
389, and Van Eps vs. Dillage, and others, 6 Barb., 244, are 
authorities full and clear upon this point; at least quoad the 
appellant and Herr & Co. 

In this case, the fact that there were other co-lienors 
besides the appellant, cannot change the principle. The 
bill drawn by the appellant and accepted by Herr & Co., 
was not a substitute agreement for the lien, but the condi- 
tional acceptance of another mode of payment by which other 
eo-encumbrancers could not be prejudiced, but might in fact 
have been greatly benefited. It simply postponed the pay- 
ment of the debt until default in the payment of the bill. 
Upon his failure to collect his debt in that way, the appel- 
lant, within the time prescribed, had a right to resort to his 
original lien. 

A bill of exchange or other security, which is not matura- 
bie until more than three months from the completion of 
the work, whether paid or not at its maturity, might be 
regarded as a waiver of the lien, because the party after that 
period, would have no right under the statute to assert it. 
Here the bill was drawn, matured, dishonered and the lien 
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@a within the three months prescribed by the act of 
lary, 2nd, 1853, for the assertion of such a lien. 
Biitestocatory decree of November 26th, 1859, reversed 

“ith costs to the appellant, and cause remanded to the cir. 
" euit court for farther proceedings to be had therein aceord- 
F ing to the principles herein settled, ‘ 


Decree REVERSED, 
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AVheeling. 
Morris vs. JOSEPH. 
January Term, 1866. 


1. A trustee de son tort, is he who of his own authority enters into the possession 
or assumes the management of property which belongs to another ; and heis 


subject to the same rules and remedies as other constructive trustees. 


3. M. assumed the control and management of the personal property and real 
estate of L. He leased the land for the year beginning April Ist, 1844, 
and ending April Ist, 1845, and received the rent therefor: the land was 
returned delinquent for the non-payment of taxes for the year 1844, and sold 
in October, 1845, when M. became the purchaser. Hep: 

1. That having undertaken the management of the land, he was bound to 
act with reasonable diligence in the execution of his trust, and should 
not have neglected so essential a matter as the preservation of the 
right to the land by his cestui que trust ; and it would be inequitabk 
to permit him to become the owner of the land on a delinquency which 
occurred in the year which he was leasing the land and receiving the 
rent. 

3. Although the fiduciary relation may have ceased at the time of the 
delinquent sale ; yet that sale having been occasioned by his wrong he 


should not be al! 


George McCulloch obtained a decree in the circuit court of 
Tyler county, at the fall term, 1844, against George Lefever, 
for 140 dollars and 50 cents, and the court ordered the sal 
of a tract of land, lying on Middle Island Creek, containing 
100 acres, in discharge of the decree. At the sale McCulloch 
became the purchaser, and at the spring term, 1845, it was 
confirmed and the commissioner ordered to convey the land, 
which he did by deed dated June 2nd, 1845. MeCulloch on 
the 14th day of November, 1848, sold and conveyed the 
land to Waitman.F. J seph. 

In June, 1853, James Morris instituted an action of eject- 
ment in the circuit court of Tyler, against Joseph to recover 
the said tract of 100 acres of land, and at the September 
term, 1856, the defendant, Joseph, withdrew his plea of not 
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guilty, reserving equity, and judgment was had against him. 
Ife therefore filed a bill in the same court 
had purchased of J Yulloch. 


, alleging that, he 


who purchased under the 


decree as before stated. That in 1844, the tract of 100 


acres was on the land books of 7y/er, in the name of Leferer ; 
that James Morris was the agent of J " 


4 


r, and during the 
year beginning April Ist, 1844, and ending April Ist, i845. 
had leased the land to one Varner for the sum of 15 dollars, 
and had collected the rent, and that at any time during the 


year there was sufficient property on the premises to pay 
the taxes thereon a ie the State. That the land was returned 


delinquent for that year for 


the non-payment of taxes, and 
was sold by the sheriff for such taxes on the 13th day of 


October, 1845, and bought by Morris forthe sum of 55 cents, 


the amount thereof and the damages, and that a deed had 
been made to him in contormity to law by the clerk of 
Tyler county court. That he never knew of the non-pay- 
ment of taxes for the year 1844-45 until he learned that 
Morris Was si tting upa claim to the land. That from the 
period of his purchasing the land trom MWeCulloch, to the 
institution of the action of ejectment, he had greatly 
improved the land by fencing it and making other repairs, 
thereby greatly increasing its value, and that Morris had 
frequently passed the premi 328 and observe d the process of 

art of Morris in 
permitting the land over which he was the 
which he had the 


repairs. He also alleged fraud on the part 


agent and of 
management, to be sold for non-payment 
of taxes. when he received the rent arising therefrom and 
which was amply sufficient to pay said taxes, and himself 
becoming the purchaser by virtue of his own wrong and bad 
faith to his principal, Lefever. He asked that Morris might 
be enjoined from executing his writ of possession under the 
judgment in ejectment. The injunction was granted. Mor- 
ris answered that Leferer left the country in 1843, and had 
not since been heard from; that he left a wife (who was a 
niece of Morris) and cl ildren in helpless and indigent cir- 
cumstances, and that with the approbation of the wife he 
rented the land in controversy to Varner as alleged in the 
VoL. I. 33 
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bill, and applied the proceeds to her support; that there was 
sufficient property on the premises in the year 1844 to pay 
the taxes assessed thereon, and that Lefever’s wite left the 
county before October, 1845, and that he did not retain the 
rent received from Varner after it was paid him; that the 
use of the land would be adequate compensation for all 
improvements placed on it by Joseph; that he had no 
knowledge of the land having been returned delinquent 
until the day it was sold, and he disclaimed all the allega- 
tions of fraud and dishonesty of the bill, and claimed that 
Joseph had notice of his title when he purchased in 1848 of 
MeCulloch, by reason of his title being of record in the 
proper office. 

The deposition of <Ashberry Varner, filed by the com- 
plainant, proved that he occupied the land as alleged in the 
bill; that be rented of Morris who told him that he had 
authority to rent it; that he subsequently told him he rented it 
for the use of Leferer’s wite; that there was property on the 
land in 1844 out of which the taxes could have been made, 
and that he paid the rent to Morris, a part before, and the 
residue after the term expired. The testimony of Hiram M. 
Doak proved that in 1843 or 1844, Morris wanted him to go 
to Wheeling, where Lefever was contined in jail, as a witness 
for him, and that Morris proffered him money for the pur- 
pose of bearing his expenses, saying that he had all of Lefever’s 
business to attend to. William Ankron’s deposition proved 
that he knew of Morris attending to Lefever’s business; that 
he advertised his property for sale and appended his own 
signature thereto, and controlled and managed it, and that 
he attended to Lefever’s business whilst he was said to be 
in jail at Wheeling, and from time to time until his family 
moved away. 


The cireuit court perpetuated the injunction at the April 
term, 1859, and Morris appealed to this court. 


G. H. Lee, for the appellant. 
J. M. Stephenson, for the appellee. 
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Harrison, Tuomas W., J., delivered the opinion of the 
court. 

The only question fairly arising in this case, is that of 
fraud on the part of the appellant. The appellee filed his 
bill of injunction in the circuit court of Tyler county. The 
facts in the case are in substance, that Morris, the appellant, 
in the year 1844 acted as the general agent of one Lefever, 
(who left the country in 1843, and had not since been heard 
of) under whose title the appellee claimed: that in the same 
year the appellant rented to Varner the tract of 100 acres 
of land in controversy in this cause and received the rent; 
that the land was returned delinquent for non-payment of 
taxes thereon for the year 1845, amounting to 50 cents, and 
was sold in October, 1845, for that delinquency and purchased 
by the appellant for his own use and benefit; that he 
obtained a deed from the clerk and brought ejectment to 
recover of appellee the land; that judgment was rendered 
by default; that the land in controversy was sold in the year 
1844 or 1845, under a decree of the circuit court of Tyler 
county, for the debts of Lefever, and the appellee held it as 
derivative purchaser under that sale. The appellee alleged 
in his bill, that the action of the appellant in the premises 
was fraudulent as to him, and therefore the purchase should 
be held to be for the benefit of Lefever and his alienees, and 
prayed an injunction to the judgment, which was granted 
and by subsequent decree, perpetuated. 

A trustee de son tort is he, who of his own authority enters 
into the possession, or assumes the management of property 
which belongs beneficially to another: Hill on Trustees, 
246, and notes; and he is subject to the same rules and rem- 
edies as other constructive trustees: [bid, 247. 

The appellant in his answer states that he assumed the 
management of the property in controversy, being the rela- 
tive of Lefever’s wife. He told the witness, Varner, that 
he had authority to rent it. He received the rent and dis- 
posed of it; he managed, controlled and disposed of other 
property of Lefever. He said to the witness Doak, that he 
had all of Lefever’s business to adjust. The testimony of 
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Doak and Ankron proves that he attended to Lefever’s bus- 
iness generally. 

We are of opinion that the appellant was the trustee and 
agent of Lefever. Having undertaken the management of 
Lefever’s property, we think he should not have neglected a 
matter so essential to the interests of his cestui que trust and 
principal, as the preservation of his right to the land by pay- 
ment of taxes on it. He should have acted in relation to it 
with reasonable diligence. 2 Story’s Equity Juris § 1275. 

Whether he would be liable in damages for this neglect 
or not, surely it would be inequitable to permit him to become 
the absolute owner of a tract of 100 acres of land for the sum 
of 55 cents, on a delinquency which occurred in the very 
vear in which he was renting it and receiving the rents. 
Although the fiduciary relation may have ceased at the time 
of the delinquent sale, yet that sale was occasioned by his 
wrong, and. he at least should not be allowed to profit by 
it. 1 Story’s Eq. Juris, § 321-22. 

We think the decree of the court below is right, and the 
same is affirmed. 


Decree AFFIRMED with damages. 
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wae ° 
AV heeling, 
Absent, Harrison, J.* 
HEMPFIELD RarILRoAD Company vs. THomas THORNBU 
January Term, 1866. 


1, A debtor paying money to a creditor is entitled to have it placed to the credit ofa 
particular claim ; but if he makes no selection the creditor can apply it where 
he chooses. If neither debtor nor creditor has made an application, the court 
will apply it to the claim for which the security is most precarious. 


> 


2. T. sold a parcel of land to the H. R. R. Co., for 300 dollars, and the right of 
way through his land for 200 dollars per acre, amounting to 1,225 dollars; 
he also agreed with the company to remove certain buildings in the line of 
the proposed railroad for a compensation of 2,275 dollars; the company paid 
only 2,012 dollars and 50 cents and completed its road through the land, and 
T. brought suit to enforce his vendor’s lien. Hewp: 

That the decree of the court below, applying the amount paid by the com- 
pany to the liquidation of the amount agreed to be given for the 
removal of the buildings, and declaring that T. had a lien on the lot 
sold, and on the right of way, for the payment of thesums due thereon 
respectively, must be affirmed; but before any sale should take place 
under the decree, T. should be required to execute a good and sufficient 
deed to the company. 


This was an appeal from the decree ot the circuit court of 
Ohio county. The facts are substantially stated in the opin- 
ion of the judge deciding it. The deed referred to, the 
incompleteness of which he states to be sufficient ground 
for reversing the decree, was dated November 16th, 1859, 
and purported to be ** between 7'’homas Thornburg of the first 
part and the Hempfield Railroad Company of the second part.” 
It was signed thus, “ Witness the following signature and 
seal. Thomas Thornburg, [ se al, ] Amanda 1 hornburg, [seal.]” 
It was acknowledged by both Thornburg and wife in the 
usual mode, but the acknowledgement of the latter pur- 
ported to be of a deed dated February 23rd, 1816. 


_*He was absent on account of illness, and N. Harrison, judge of the IX 
circuit was called to the bench. 
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James S. Wheat, counsel for the appellant, argued the fol- 
lowing points: That the circuit court erred in applying the 
eredit of 2,012 dollars and 50 cents, exclusively to the liqui- 
dated damages. Lomax’s Dig., vol 1, page 216. That the 
decree in the court below did not ascertain and determine 
the title or estate of the Hempfield Railroad Company in and 
to the parcels of land therein mentioned, but simply directed 
their sale in the mode prescribed : when the company in fact 
acquired nothing more under the contract with Thornburg, 
than the right of way over the lands in question; the title 
still being in Thornburg subject to the easement granted 
by him. Code of Va., chaps. 56 and 61; Amer. Law Rep., 
Oct., 1855. That the deed from T'hornburg filed with the 
papers was defective, his wife not being a party to it, nor 
having properly acknowledged it. 


Lamb § Paull and A. B. Caldwell, for the appellee. 

To show that said 2,012 dollars and 50 cents was correctly 
applied, it is sufficient to refer to 2 Greenl. on Evidence, 
sections 529, 531, 532 and 533. 

That a vendor of real estate, (as well where the title is 
retained as where it has been conveyed,) has a lien upon the 
same for the amount of the purchase money, is laid down by 
all the elementary writers, and is too well settled in this State 
to be again drawn in question. Judge Story in his Equity 
Jurisprudence, vol. 2, page 444, sec. 1218, says: “‘The lien 
of the vendor of real estate for the purchase money is wholly 
independent of any possession on his part, and it attaches to 
the estate as a trust, equally, whether it be actually con- 
veyed, or only contracted to be conveyed.” Again he says, 
in section 1219, same vol. and page: “The principal upon 
which courts of equity have proceeded, in establishing this 
lien, in the nature of a trust, is, that a person who has got- 
‘ten the estate of another, ought not, in conscience, a8 
between them, to be allowed to keep it, and not pay the full 
consideration—money.” Again he says, in sec. 1217, same 
vol., page 240: “The usual course of enforcing such a lien, 
is by a sale of the property to which it is attached. 





COURT OF APPEALS OF WEST VIRGINIA. 268 


Jan’y Term, Hempfield R. R. Co. vs. Thornburg. 1866. 


1 Washburn on Real Property, 533, sec. 1, says: ‘The 
vendor’s lien is a security for the payment of the purchase 
money, and treated in the light of an equitable mortgage”— 
and at page 536, sec. 7, of same vol., Washburn says: 
“This equitable mortgage, which equity raises by way of 
lien, in favor of a vendor, for the payment of the purchase 
money, rests upon the ground, that the purchaser in such 
case is trustee of the premises for the vendor, until the pur- 
chase money is paid.” 

The decisions in this State, as well in cases where the 
property has been actually conveyed, as where it has only 
been contracted to be conveyed, fully sustain the doctrine 
laid down by elementary writers, but inasmuch, as by «# 
statute of this State, passed before the execution of the con- 
tract in this suit, (see Code, chap. 119, sec. 1,) the equitable 
lien of the vendor was abolished, we confine our citations 
to such decisions only as recognize the vendor’s lien, in cases 
where, as in this case, the vendee has retained the title as a 
security for the payment of the purchase money. Before 
doing this, however, (in view of the statute just referred 
to,) we note the distinction between the implied lien, where 
the legal title has been parted with, and the right of the 
vendor who has retained the title, to enforce a specific exe- 
cution of the contract. This distinction is very clearly laid 
down in the case of Adams vs, Stillwell, 14 Ohio, 20. ‘The 
lien of the vendor results from the fact that equity holds the 
vendor clothed with the legal title, a trustee of the vendee 
for the payment of the purchase money. Before the lega} 
title passes from the vendor, his remedy is on the contract, 
to enforce a specific performance of the contract, or, in ap 
action at law. The vendee cannot compel a relinquishment 
of the legal title, until he clothes himself with equity by the 
payment of the purchase money.” 

The first case in Virginia, in which it was expressly 
decided that the vendor of land, sold and in possession of 
the vendee, but not conveyed, had a lien on it, so as to 
secure the payment of the purchase money, was that of Cole 
against Scoit, 2 Wash. Rep., 141. To the same effect are all 
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of the following cases: Hanna vs. Wilson, 3 Gratt., 243; 
Knisely vs. Williams et als., 3 Gratt., 265; Lewis et als vs, 
Caperton’s ex’ or et als, 8 Gratt., 163; Stewart's ex ors vs. Abboit 
et al., 9 Gratt. 252; Young vs. Mauck et als., 15 Gratt., 300. 

In the case of Lewis et als. vs. Caperton’s ex’or et. als., 
judge Allen in delivering the opinion of the court, decides 
that a vendor who retains the title until the purchase money 
is paid, “stands on higher ground than a vendor who, having 
parted with the legal title, is seeking a court of equity to set 
up and give effect to the implied lien for the purchase 
money. Holding the legal title, he is not claiming an equity, 
and he cannot be required to surrender the legal title until 
the purchase money is paid, and that bis lien for the pur- 
el «se money is paramount to all other incumbrances, and 
must be first paid out of the proceeds arising from a sale of 
the land.” In the late case of Young vs. Mauck et als., cited 
above, the court says: ‘“‘As between the vendor and vendee, 
the latter (where the title is retained,) occupies the position 
of a mere tenant at sufferance tothe former. If the vendor, 
where the legal title is retained, elect to go into chancery, 
the correct proceeding is a bill for the specific exeeution of 
the contract, by requiring the vendee to complete his pur- 
chase by paying the price, or otherwise have the land sold 
‘at his risk, to pay the purchase money.” 

In view of these decisions, it is clear, that the appellee 
has a lien upon said lot for the payment of said purchase 
money. Has he a lien also upon said right of way? It is 
respectfully submitted that he has. Judge Story tells us, 
that the origin of the doctrine of the vendor’s lien may be 
ascribed to the Roman law, from which it was imported into 
the equity jurisprudence of England; that by the Roman 
law it was applied to the sale of both movable and immova- 
ble property: 2 Story, Eq. Ju., page 443, sec. 1221. Again 
he says: “The lien created upon an estate by the deposit of 
the title deeds as security for money, is very similar to 4 
vendor’s lien. So, liens may be created on the purchase 
money due on the sale of an estate, in favor of a vendee, if 
it is agreed that the money shall be deposited in the hands 
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of a third person, to be applied in discharge of prior incum- 
brances, to the extent of such incumbrances; that there is 
indeed no difficulty in equity in establishing a lien, not only 
on real estate, but on personal property, or on money in the 
hands of a third person, wherever that is a matter of agree- 
ment, for the reason, that such an agreement raises a trust. 
Thus, if a tenant for life of real estate should agree to set 
apart, and pay the whole or a portion of the annual profits 
of that estate, to trustees for certain objects, it would create 
a lien in the nature of a trust on those profits against him, 
and all persons claiming under him.” 2 Story’s Eq. Ju., 
sections 1230 and 1231. 

Why, then, may not a vendor of a right of way or ease- 
ment, have a vendor’s lien thereon, as well as the vendor of 
real estate or mere personal property, for the payment of the 
purchase money? The right of way, is an incorporal 
hereditament, and passes originally only by grant. Wash- 
burne, in his 2nd volume, page 27, says, “An easement is an 
interest in land, (being the right to use the same for a special 
purpose,) of another, and can be created only by grant, 
implied grant, and prescription.” 

Pierce, on American Railroad law, lays it down, that the 
right of a railroad company to use its road as a common 
carrier of goods and persons, is valuable as a source of rev- 
enue, and has the incidents of property. It is the private 
property of the company, which the legislature would have 
no power, in the exercise of the right of eminent domain, 
to appropriate to other public uses, without making com- 
pensation to the company. This right of the company, 
being then in its nature property, would seem to be liable to 
be subjected to the payment of its debts, either by a volun- 
tary disposition, or a compulsory process of law.” Surely, 
then, it is liable for the consideration—money, which is the 
price of its very existence. 

That the enforcement of the vendor’s lien against the 
right of way of a railroad company, is not against the pub- 
lie policy of the State, is manifest trom the fact that the 
legislature, in authorizing proceedings by a company, to 

VoL. I. 34 
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take laud without the owner’s consent (see Code, chap. 56, 
page 325, sections 6 to 15, inclusive,) expressly provides, 
that the company shall have no right to possession of the 
land until the report or judgment, ascertaining a just com- 
pensation for the land is satisfied. 


Brown, J. This is a suit, by the vendor against the ven- 
dee, to enforce the specific execution of a contract, in writing, 
for the sale of real estate, and to subject the property in the 
possession of the vendee (but not conveyed,) to a sale for the 
payment of the purchase money. 

The record discloses, that on the 8th of March, 1854, the 
Hempfield Railroad Company, the appellant, being desirous 
to construct its road through the lands of Thomas Thorn- 
bnrg, the appellee, entered into a contract in writing with 
said Thornburg, whereby it agreed to purchase from the 
latter a certain lot of ground, (which was ascertained by 
survey subsequently made to contain one rood and thirty- 
three perches,) for the price of 300 dollars; also the right of 
way through the lands of said Thornburg, at the rate of 250 
dollars per acre, (ascertained by survey subsequently made 
to contain four acres, three roods and twenty-four perches,) 
amounting in the aggregate to 1,225 dollars, and agreed to 
pay said Thornburg 2,275 dollars, as compensation for the 
removal of his buildings, to-wit: his dwelling house and 
barn, off of said right of way. That by the terms of said 
agreement, the said company obligated itself to pay in cash 
the whole of said money, to-wit: said 300 dollars for the lot, 
said 1,225 dollars for the right of way, and said 2,275 dol- 
lars for the removal of said buildings, amounting in all to 
8,800 dollars; and the said Thornburg obligated himself, as 
soon as said money was all paid, to make to said company 4 
good and sufficient deed therefor. That immediately upon 
the execution of said agreement, said Thornburg delivered 
the possession of said lot and said four acres, three roods 
and twenty-four perches to said company, and removed said 
buildings off of said right of way. That said company, 
instead of complying with its said obligation, had at the 
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time of the institution of this suit in April, 1858, only paid 
thereof 2,012 dollars and 50 cents, leaving a balance of 
1,787 dollars and 50 cents, with interest from said 8th of 
March, 1854, still in arrear and unpaid. 

The decree applies said payment of 2,012 dollars and 50 
cents to said 2,275 dollars agreed to be paid for the removal 
of said dwelling house and barn, adjudges said appellee to 
have a lien on said lot for the payment of said 300 dollars, 
and also, a lien on said right of way for the payment of said 
1,225 dollars, and provides for the sale of said lot and said 
right of way, unless said 300 dollars, and said 1,225 dollars, 
with their interest, are paid within twelve months from the 
date of said decree. 

[t is objected by the appellant, that the court erred in the 
application of the payments. The rule on this subject is 
well stated by chief justice Marshall in the case of Field vs. 
Holland, 6 Cranch, 27; and is sustained by the cases of Wil- 
son et al. vs. Bunk et al., 7 Allen, 270, and 11 Ohio State 
Rep., 510; according to which the court below rightly 
applied the payments in this case. I further think, that the 
court was bound either to execute the contract of sale, or 
rescind it altogether, and restore the parties i statu quo, by 
discharging the purchaser from the payment of the purchase 
money, and restoring the possession of the land and case- 
ment to the vendor. And since no ground for rescision i8 
alleged, shown or claimed, there was no alternative left but 
to execute the contract, by decreeing the purchaser to pay 
the purchase money; the property should have been sold 
for that purpose, or so much thereof as might be requisite. 
Lewis et al., vs. Cuperton’s cx’or et al., 8 Grattan, 163; 
Young vs. Mauck, 15 Grattan, 300; Adams vs. Stillwell, 14 
Ohio, 20. 

But, before a sale should take place, the vendor should 
have been required to file a proper deed for the land in 
pursuance of the contract of sale, properly executed and 
acknowledged for record, with the relinquishment of his 
wife’s dower right therein. And since no such deed was 
filed or required, the decree should be reversed for that 
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cause, and the cause sent back to the circuit court, to be 
there proceeded in according to equity and the principles 
above indicated. 

Harrison, J., concurred with Brown, J. 


BERKSHIRE, President, dissentiente. 


DECREE REVERSED, and cause sent back for further pro- 
ceedings. 
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AV heeling. 
Absent, Harrison, J.* 
Ex Parte Cuarves J. FAULKNER. 
January Term, 1866. 


An attorney at law is not an officer within the meaning of the act of November 


16th, 1863, and is not required to take the oath therein prescribed for 
officers. 


Charles J. Faulkner applied at the bar of this court to be 
admitted to practice herein without taking the oatht pre- 
scribed by the legislature, November 16th, 1863, claiming 
that an attorney at law was not an officer within the mean- 
ing of that act. 


Mr. Faulkner in support of the motion, after some pre- 
liminary remarks of a general character, said: The question 
before the court was, whether an attorney at law, duly 
licensed according to the statutes of the State, and in all 
other respects qualified, may not rightfully claim admission 
to the bar of West Virginia, without taking the oath pre- 
scribed by the act of the 16th of November, 1863? 

That act provided that ‘“‘every person elected or appointed 


*He was absent on account of sickness, and the remaining judges called W. 
Harrison, judge of the IX circuit, to the bench. 

tBe it enacted by the legislature of West Virginia : 

The first section of the act entitled ‘‘An Act concerning oaths and affirmations,’ 
passed June 26, 1863, shall be amended and re-enacted so as to read as follows: 

1. Every person elected or appointed to any office of trust, civil or military, 
shall, before proceeding to exercise the authority or discharge the duties of the 
same, take the following oath: ‘‘I, A. B., do solemnly swear that I will support 
the constitution of the United States and the constitution of this State; that I 
have never voluntarily borne arms against the United States ; that I have volun- 
tarily given no aid or comfort to persons engaged in armed hostility thereto, by 
countenancing, counseling or encouraging them in the same; that I have not 
sought, accepted nor attempted to exercise the functions of any office, whatever, 
under any authority in hostility to the United States; that I have not yielded a 
voluntary sup; ort to any pretended government, authority, power or constitution 
Within the United States, hostile or inimical thereto; and that I take this obli- 
gation freely, without any mental reservation or purpose of evasion.”’ 
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to any office or trust, civil or military, shall before proceed- 
ing to exercise the authority or discharge the duties of the 
same, take the following oath.” It was unnecessary to read 
the oath. It was sufficient to say, that it was not an oath of 
allegiance, nor of fidelity; not designed to purge the person 
taking it from any present or subsisting disloyalty, nor to 
secure fidelity to the government in the future; but an oath, 
retroactive in its operation—er post fucto in its require. 
ments, and punitive in its effects. It was designed to 
operate as a disqualification and punishment for supposed 
past offences. No conscientious man can take it, who at 
any period of the war, has had any direct connection with 
the late insurrectionary movement. Wherever, therefore, 
it is construed to apply to such attorneys and is enforced, it 
is a practical revocation of the attorney’s license,—a dis- 
qualification to the practice of his profession. 

The simple inquiry, therefore, is, does the act embrace 
attorneys at law? If it does, the court will enforce it, if 
they regard it constitutional. If it does not, the court will 
not by judicial legislation, extend its application. Courts 
sit to administer, not to make laws. 

The persons required to take the oath are civil or military 
officers. It is idle to discuss the question whether an attor- 
ney is a military officer, we are therefore narrowed to the 
inquiry, is he a civil officer? If he is not the law does not 
apply to him. 

The term “civil officer” is of frequent occurrence in 
English and American statutes. Its meaning has been dis- 
tinctly ascertained by this use for the last two centuries. 
it is found in the statutes of Great Britain, 25 Charles 2, ch. 
2; 7and 8 William 3, ch. 24; 13 William 3, ch. 6. In the 
constitution of the United States, 4th section, 2nd article; 
in the laws of Congress, July 2nd, 1862, January 24th, 1865; 
in the statutes of Virginia, November 24th, 1794, January 
7th, 1818, January 16th, 1819, and in the constitution of 
West Virginia, article 8rd, sections 4, 5,6, 10. In all these 
cases where the term is used, it describes a person deriving 
his authority from the government, directly responsible to 
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and receiving his pay from the government, and concerned 
with the business of the government: wherever used, it 
always by necessary implication, and in some instances by 
express legislative declaration, excludes an attorney at law. 
See Story’s Commentaries for the meaning of the term civil 
officer as used in the constitution of the United States, from 
section 399 to 407; 1 Bouvier Law Dictionary, civil officer; 
Cunningham’s Law Dictionary, title officer. 

The act of the 16th of November, 1863, is not to be con- 
strued as an independent statute, but as the Ist section of 
the act of the 26th of July, 1863. So construed, it explains 
itself, and shows the officers of the State Government which it 
was the purpose of the legislature to embrace within its 
provisions. 

Wherever the question, whether an attorney is a civil or 
public officer has been submitted to the courts, the decision 
in the tribunals of last resort, has been without any excep- 
tion, that he is not a civil officer. He referred to Leigh’s 
case, 1 Munford, 468, which being a decision of the supreme 
court of appeals of Virginia, was authoritative and binding 
upon this court. To the decision of the supreme court of New 
York, 20 Johnson’s Reports, and to a recent decision of the 
supreme court of Kentucky, Tenney’s Case. 

The doctrine that an attorney is not a civil or public offi- 
cer is recognized in the daily practice of the circuit and 
supreme courts of the United States. If an attorney was an 
officer, how could such men as Webster, Clay and Pinckney, 
whilst senators of the United States, and Sergeant, Binney and 
Hardin, whilst members of the House of Representatives, 
practice in those courts? The 6th section, 1st article of the 
constitution, declares that “no person holding any office 
under the United States shall be a member of either house 
during his continuance in office. If the qualification of an 
attorney in the circuit or supreme court of the United States 
is to hold an office under the United States, how could they 
become members of the Senate and House of Representa- 
tives? and further, how could they continue to practice in 
the supreme court, whilst holding their seats in those bodies? 
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This long established practice by the most eminent expoun- 
ders of the constitution is a conclusive view of this subject. 

Attorneys at law are officers of their respective courts in 
England, whether they are officers of the courts in Virginia 
might admit of some question. Still the point may be con- 
ceded without detriment to the application before the court. 
The re-organized government of Vérginia, as the British 
Parliament had done before, and as the Congress of the United 


States has done since, has discriminated in the imposition of 


its oaths, between civil officers and attorneys at law,—sub- 
stantially declaring that attorneys at law are not civil offi- 
cers: Ordnance of the 19th of June, 1861; act of the 10th 
of February, 1862. 


William Ware Peck, for the State. 

1. The act of November 16th, 1863, is to be construed in 
the light of surrounding circumstances and of its purpose. 
The principle is familiar and requires no citation of authority. 

2. It is essential to protect the public offices from being 
filled with a disloyal element, and so exposing the State to 
usurpation. This is not a éest, but an important criterion, 
under the enquiry, whether the law is as wide in its scope 
as is claimed. It is morally obvious that the legislature 
intended to cover a particular case; but it is claimed that it 
does not come within the provisions of the statute; and 
again, mischief would result from a narrow construction; the 
court will incline to a liberal construction to effectuate the 
legislative intent and to guard against the mischief; and the 
inclination will strengthen with the mischief: Sedgwick on 
the construction of Statutes and Constitutions, 213; 18 Vt.; 
opinion of judge D. Polsley, in Quarrier case, October term, 
1865, Kanawha circuit. 

3. It has been the uniform and immemorial practice of the 
European governments to apply test oaths to revolutionary 
movements. The Federal government and the loyal States 
generally have adopted the principle. The present test oath 
is a copy of the Federal test oath, with the addition of an 
oath to support the constitution of this State. 
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4. The applicant states on the argument that before the 
organization of this State, he was licensed to practice in 
Virginia and that the reports of that State have his name as 
counsel in various causes. 


Assuming that his name so appears in the Virginia reports ; 
that does not necessarily indicate that he appeared there 
other than ex gratia, nor is any evidence beyond that point. 

Assuming that he was regularly licensed to practice, in 
the absence of proof that he has taken the oath prescribed 
by the act of February 10th, 1862, (pp. 69 and 70, Acts of 
61 to 63), it must be assumed that he has not taken it; and 
that it expired under the operation of the act. Ile could 
not practice under it there: how ean he here? 

If his license survived this act, it expired as to the terri- 
tory of this State on its organization, it being only a license 
to practice in, the courts of Virginia; and this whether it 
conferred an office or only a franchise. 


It is then but a foreign license, and could avail him on 
application by him only on proof that he is now practicing 


under it in Viryinia ; sec. 3, Code, page 699. The section 
probably applies only to non-residents, otherwise residents, 
unable to comply with section 1, would evade it by obtaining 
licenses in other States. The application must be made 
under sections 1 and 3 of the Code, same page. Therefore 
he has not qualified himself to take the oath under the act 
of November 16th, 1863. 

5. The Aet embrace 8 attorneys. 

1. The whole of the act of June 26, beyond its first sec- 
tion is consistent with this. Under the general act as to 
admission of attorneys, Code, page 699, sec. 1,—the qualifi- 
cations of the applicant must be established to the court. 
Then follows the attorney’s oath under section 3, then the 
test oath, which latter may be taken before any of the offi- 
cers enumerated in the first sentence of section 4, of the act 
of June 20, though in practice it would usually be taken 
before the judge; being taken it must, pursuant to section 
6, be tiled in the State department. 

2. An attorney is embraced in the act of November 16th 

VOL. I. 35 
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by the import oftts terms; whether the snelien be “ office 
or trust” or “office of trust.” In either case the granting 
of his license is an appointment. 

Appointment is conferring upon another a right to exercise 
a given function. It is an exercise of authority, and private 
or public according as the authority is private or public. 
If public it is immaterial whether its exercise be by one 
rather than by another officer or branch of the government. 
All public appointing power is exercised by hands to which 
it is delegated for the purpose. 

22 New York, 67, matter of H. W. Cooper, the court say, 
that the attorney is appointed to his office; that the power of 
appointment was first exercised by the Governor, then trans- 
ferred to the courts. 

Civil is antithetical to military. Each embraces private 
and public affairs. We say a military education, which may 
be private, or say in contradistinction a civil education. 

The reading should be clearly “office or trust” for the 
change in the Ist section of the act of June 26th, to the act 
of November 16th, was plainly intended to introduce a new 
oath, not to apply it to a new class; clearly not to narrow the 
class. This harmonizes with the rest of the original act— 
see sec. 5—as otherwise the penalty prescribed by that sec- 
tion, would apply to more than the rest of the act does. 
Where a literal reading would disturb a harmonious opera- 
tion of a statute, such reading is not to be adhered to. Jn 
this view an attorney, if he does not hold an office, does hold a 
trust. : 

If the proper reading is “office of trust,” it embraces 
attorneys, because they are public officers. ‘ Office” in a 
statute means public office: 20 John., 492. 


A public officer is one who derives and exercises powers 
and privileges and is under duties other than a citizen. The 
status of the attorney squares with this definition. He has 
universally been recognized as a public officer in the civil 
law, in the English law, and in the American colonial, Fed- 
eral and State practice; with but two exceptions in the 
American practice. The office existed in England before the 
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statute, 4 Hen. 4, chapter 18; but by this statute it was 
enlarged and systematized, and has with modifications of 
later acts of Parliament been regulated by it ever since. 
This statute has been the model for all the American legis- 
lation and practice upon the subject. 9 Law Lib. (Dwarris 
on Stat.,) 46, “‘all acts in pari materia having one object and 
forming one system are to be taken together.” 


The following citations show that the status of a lawyer 
is official—publicly official; 1 Cunningham Law Dic., Tit. 
Attorney, sec. 1; 1 Burns Law Dic., p. 69, Tit. Attorney; 
3 Black. Com., 25-29; 1 Kent’s Com., 306-308; Barnar- 
diston’s Ch. Rep., 178; Wakesly Booth Levinz, 75, Hurst’s 
case, where a mandamus was awarded to restore an attorney 


to the bar of an inferior court, because he was a public 
officer. See case in Thomas Raymond, 56, 74; Kebler, 349, 
354, 387, 558, 678, 549; 5 Modern, 432; 4 Bacon’s Abr., 
Tit. Attorney, 474; 7 Bacon’s Abr., 279-380; Sid., 155; 1 
Jac. & bgp 440, Cropley vs. Parker; 4 Burr, 2061; 
Wils., ¢ Atk. , 295. Draper’s Co. vs. Davis; Ibid, 298, 
painting + naa Hob.. 117: 1 Cox Ch. Cs., 112, Middleten 
vs. Hall. 

The opposing counsel refers to Stat. 25, Car., 2-3-1672, 
(Stat. at large, page 377,) as providing oaths of supremacy 
for all officers, and to Stat., 8 Will. 1696, (same vol. p. 614), 
as extending the former to lawyers. In 1688, P arliament 
declared the throne to have been abdicated by the Stuart line 
in the person of James IJ, brother of Charles IT, the last of 
the Stuarts upon the throne, and thereupon elected William 
to the throne. Ot course no act would thereafter be passed 
extending any act prescribing an oath of supremacy, &c., to 
the Stuart line—hence we find that the 1 act on page 614, 
relates to the oaths prescribed in Ist William & Mary, (1688, 
on page 417 of the vol.) 

6 B. & Ald., 232, Hodgson vs. Scarlett, is cited by the other 
side. The court could not have intended to intimate against 
the theory that the attorney is an officer, for that would have 
been against the unbroken current of Eng. acts and against 
all other Eng. cases. It merely explains the immunity of 
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speech which appertains to the lawyer, (as per Black. Com. 
cited above,) which he has, whether representing a client, or 
as amicus curie, the public. 1 John. Ca., 181, People vs, 
Justices of Delaware; 2 Caines’ Rep. 386, matter of Thomas 
Addis Emmet, which shows that the statute or adjuration 
oath was against the Stuart House or the pretender’s claims. 
13 William 3, ch. 6; sec. 1, 4 Stat. at large, p. 88, was used 
in the colonies in swearing in attorneys and counsellors, 
That the act applies it to officers generally and proceeds to 
enumerate all lawyers, clerks of courts and notaries, cannot be 
said by the specific enumeration to fayor an idea that law- 
yers are not officers, because the specification embraces clerks 
and notaries who are ofticers—the enumeration in fact being 
in the abundance of caution. 20 Johns., 492; 1 Hopkin’s 
Ch. Rep. 6, Daniel Wood; 2 Cow., 13, Seymour vs. Ellison 
and others; 5 Denio, 619, Ray vs. Birdseye; 5 Paige, 311, 
Iwre vs. Beakley ; 10 Paige, 352, Merritt vs. Lambert; 3 Barb., 
196, McKown vs. Davies; 22 Barb., 593, Waters vs. Whitte- 
more; 22 New York, 67, matter of Henry W. Cooper; 11 
Ohio, 430, State vs. Chaplan; Rev. Stat. Mass., 1835, pp. 
589, 541-2, where the attorney is classed as among the “ offi- 
cers of the court,” and his oath is described as an oath of 
otlice, and binds him to his duties as well to the State as to 
his client. The same principle runs through the Federal 
practice. 

The constitution of the United Siates, article 6, section 3, 
requires ‘all executive and judicial officers of the United 
States and of the several States to take the oath to support 
the constitution of the United States.” 

The act of Congress of June Ist, 1789, 1 U. S. Stat. at 
large, p. 23, prescribes the form of the oath (sec. 1) to be 
taken by “all officers appointed or to be appointed under 
the authority of the United States.” 

The act of Congress of September 24th, 1789, (the judi- 
ciary act,) sec, 35, 1 U.S. Stat. at large, page 92, provides 
for “such counsel and attorneys as by the rules of the said 
courts (of the U, 8.) respectively shall be permitted to man- 
age and conduct cases therein.” 
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Neither the constitution nor the act of June Ist, defined 
or explained the term officer, nor did the act of September 
94th define or explain the term “attorney and counsel.” 
Hence they had to be treated as using them in their then 
established sense. The terms are legal, technical terms. Con- 
stitutions and Statutes employing such terms are to be con- 
strued as employing them in their legal and technical sense, 
unless they disclose an intent to employ them in a different 
one. Sedgwick on Statutory and Constitutional Laws. pp. 
261-3; 1 Kent Com., 462; 18 Barb., 451, Clark vs. City of 
Utica ; 4 Pick., 405, Merchants’ Bank vs. Cook; 9 Pick., 286, 
Maiy vs. Raymond ; 24 Pick., 296, Snell vs. Bridgewater Gen. 
Man, Co.; 3 Wash. C. C. Rep., 209, The United States vs. 
Jones. 

At its first session beginning the first Monday of Febru- 
ary, 1790, (1 U.S. Stat. at Large, page 73, sec. 1, judiciary 
act,) the supreme court, with these provisions of the consti- 
rution and these acts before it, established a rule requiring 
the attorney and counsellor to take the constitutional oath 
the same as any officer, and the official! oath—the language 
of the latter being to demean himself “ uprightly and accord- 
ing to law’’—the expression “according to law” being tech- 
nical, having an established sense, meaning always, accord- 
ing to the law applicable to the subject matter embraced by 
it—therefore in the case of an attorney according to the 
established law of his status; so that this clause in the oath 
was equivalent to the expression “duly exercise my office.” 
(Rule 4 of Feb. 5, 1790—Laws of U. 8. courts, p. 369.) 

At its August term, 1791, the court establisbed a rule 
adopting for the outlines of its practice the practice of the 
King’s Bench and the English Court of Chancery, (rule 7, 
of August term, 1791, same vol., p. 370.) Hence, 1 Kent 
Com., 308; 1 Hopkins Ch. R., 6, matter of Daniel Wood; and 
the general practice throughout the States that their con- 
stitutions contain the same provision as to State officers, as 
that of section 3, article 6, of the constitution of the United 
States. For example, the constitution of New York, as per 
1 Hopk., and the constitution of West Virginia, art. 3 sec. 5. 
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Therefore act of Congress of July, 1862 (Brightly Dig. Sup- 
plement, p. 1294) embraces as officers, attorneys and coun- 
sellors. But act of Congress, January 24th, 1865, providing 
that in cases of admission to the bar of the supreme court, 
the oath in the act of 1862 shall be taken forthwith, and in 
‘ase of admissions to the circuit and district courts after the 
4th of March, 1865, declared them to be holders of office. 
See the penal clauses of the two acts. 

The very occasional instance of a member of Congress 
arguing a cause in the supreme court may be attributed to 
oversight or to ex gratia. 


The statutes of Virginia during the colonial existence as 
far back as 1642—as far as we can trace—and during all its 
late existence—treat the attorney as a public officer. 1 
Henning’s Stat. at Large, pp. 275, 302, 330, 349, 482; 2 Lbid. 
81, 478, 479, 498; 4 Ibid. 59, 408, 422, 492-497; 5 Ibid. 38- 
54, 171, 182-2, 326-344, 345, 346-348; 6 Ibid. 142-3, 331, 
$36, 371; 7 bid. 124, 125, 397, 398-401; 8 bid. 185, 186, 
198, 385; 9 Ibid. 119-121, 127, 528-529; 11 Ibid. 76, 182 and 
183; 12 Ibid. 36, 472 and 463, 339; 1 Munf. 479, Leigh’s 
case is manifestly wrong; see in connection with judge T.’s 
opinion, Hurst’s case, Lev. 75; 2 Cunningham’s Law Dic., 
Tit. Mandamus; 3 Black. Com., 265. 

Soon after Leigh’s case the revised Code of 1819, (1 Rev. 
Code, p. 297, §§ 1-14) was adopted, describing and treating 
the attorney as an officer. Code of 1860, p. 699, sec. 1-3, 
is a re-enactment of the last statute. Constitution of Wes/ 
Virginia, art. 11, sec. 8, preserves it. Ordinance of June 
19th, 1861, see. 4, (Acts of 1861-63, p. 41) must be treated 
as using the term officer in this broad and established sense. 
Act of February 10th 1862, (same Acts, page 69,) sec. 2, in 
terms describes the attorney as an officer. 

Const. art. 3. sec’s. 5, 6, 8, 10, and all other sections 
speaking of officers must be treated as using the term in its 
established, legal sense; leaving no room to construe the 
term officer, in the act of November 16th 1863, in a different 
sense. 
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Mr. Faulkner, in reply. 

Much time had been consumed in discussing questidns- 
altogether irrelevant to any issue before the court. The 
constitutionality of the act of the 16th of November, 1863, 
had not been questioned, for the simple reason that it was 
perfectly immaterial to the success of the present application 
whether the law was constitutional or net. His point was, 
that the act in question embraced civil and military officers 
alone, and had ne application to attorneys at law. 

Much research had been expended in establishing the 
proposition that attorneys at law were officers of the court. 
He had no motive to contest that doctrine and might cheer- 
fully concede it so far as all the ends of the present argu- 
ment were concerned. He thought, however, the counsel 
for the State, attached an exaggerated idea to the term, 
“officer of the court,” and ascribed an effect and impor- 
tance to the words, which they did not merit even under 
the English system. The tipstaffs, turnkeys, ushers, criers, 
bag bearers and train bearers were all officers of the court 
precisely in the sense in which the attorneys are. 

The enquiry is,—not whether an attorney is an officer of 
the court, but whether he is an officer of the State govern- 
ment of West Virginia? The counsel for the State concedes 
this to be the real issue, and has sought to maintain that 
extraordinary proposition by enumerating what he terms 
“certain badges of official position” which attach to attor- 
neys at law. Many of these indicia of office which he 
enumerated do not appertain to attorneysin Virginia. They 
are not appointed by the court, nor are they removable at 
the pleasure of the court. Their fees are not regulated and 
prescribed by law. He obtains, it is true, a license in com- 
mon with the ministers of the gospel, and he takes an oath 
to perform his duties as do jurors. The immunity for words 
spoken at the bar is the privilege of the client, and is 
enjoyed by the attorney, because derived from the acknowl- 
edged right of the party to the suit, whom he represents in 
court. 

If the counsel for the State established his proposition 
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that an attorney at law is an officer of the State, he proves 
himself out of court; for the constitution forbids any one to 
hold any office, who has not resided here twelve months. 
The counsel is a citizen of New York and claims no resi- 
dence here at all. Upon what possible ground then can he, 
being a non-resident, claim to appear here in court, if an 
attorney at law be an officer of the State, and twelve months 
previous residence be a constitutional qualification for such 
office? It would be quite entertaining to see how he can 
extricate himself from this dilemma. 

The effort to show that the decision of the court of appeals 
of New York, reported in 20th Johnson has been overruled, 
has proved a most signal failure. No case overruling it has 
been produced; as a clear and forcible exposition of the 
principles of the common law it stands untouched, and is 
now the law in New York except so far as it may have been 
modified by the subsequent constitutions and statutes of that 
State. 

The decision of the supreme court of appeals of Virginia 
pronounced in Mr. Leigh’s case, in 1810, has been recognized 
as the law upon that subject ever since, and the practice 
throughout the State conforms to it up to the present hour. 
The Alexandria constitution of 1864, now prevailing in that 
State, declares that no person shall hold any office who shall 
not have taken the test oath therein prescribed; and yet no 
attorney at law has ever been called upon to take it, because 
the doctrine announced in Leigh’s case still prevails, and an 
attorney is not regarded as a civil officer. 

Mr. Faulkner examined in detail the various authorities 
cited by Mr. Peck, to show that they contained no principles 
in conflict with the views which he sought to impress upon 
the court. He referred again particularly to the Statutes 
25 Charles 2, and 7 and 8 William 3, in England; the laws 
of Congress of the 2nd of July, 1862, and 24th of January, 
1865, and the ordinance of the 19th of June, 1861, and the 
act of the 10th of February, 1862, to show how universally 
it was conceded that an attorney at law was nota civil officer, 
and that whenever it was deemed proper to require an 
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attorney to take an oath previously imposed upon a civil 
officer, it was found necessary to resort to additional legisla- 
tion to embrace the attorney within its provisions. 

He said the court was precluded by all the rules laid down 
for the proper construction of statutes, from extending the 
ope ‘ation of the act of the 16th of November, 1868, beyond 
the fair and obvious meaning of the words employed by the 
statnte. Dwarris on Statutes, pp. 44, 46. 

He claimed that the practice of his profession was one of 
those fundamental rights secured to him as a citizen of the 
United States, and cited the opinion of justice Washington of 
the supreme court in the case of Corfield vs. Corgell, 4th 
Wash. Circuit Court Reports, p. 381. 


Brown, J. This is a motion on the part of Hon. Charles 
J. Faulkner to be admitted to qualify and practice as an 
attorney at law in this court, upon his taking the oath to 
support the constitution of the United States and the econ- 
stitution of this State, and the oath of office as an attorney 
at law; but without taking the oath prescribed by the act of 
November 16th, 1863, commonly called the test oath: hav- 
ing produced evidence satisfactory to the court, that he 
was a licensed attorney under the laws of Virginia, and 
a practitioner in the courts of that State prior to the forma- 
tion of the State of West Virginia; and claiming to be a 
loyal citizen of this State, resident in the county of Berkeley, 
which was accepted as true by the assistant attorney fur the 
Attorney General. But it is objected for the Attorney 
General, 1st, That a Virginia license eannot avail the appli- 
cant in the courts of this State; 2nd, That if it could, yet 
he cannot lawfully be admitted to practice as an attorney at 
law in this court, without first taking the oath prescribed by 
the last mentioned act, for persons elected or appointed to 
any office or trust, civil or military; which oath is com- 
monly called the fest oath. 

As to the first objection, the formation of the State of 
West Virginia within the territorial jurisdiction of the 
State of Virginia, was a coup d’etat accomplished in con- 

VoL. I. 36 
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formity to the laws of the mother State; and our constitu- 
tion provides that, the laws of the old State not in conflict 
with the constitution, shall continue in force in the new, 
until altered or repealed by the legislature. <A license, 
therefore, valid in Virginia, would be equally so in West 
Virginia, so far as those are concerned who were residents 
within the bounds of the new State upon its organization. 
Under this view of the case, no resident attorney of this 
State was required to procure a new license, and nothing 
appears to place Mr. Faulkner on any different footing from 
his brethren of the green bag. I think, therefore, that there 
is nothing in the first objection. 

The 2nd objection is of greater import, and has been 
argued with ability, learning and research on both sides; 
and I have given to the case a careful consideration. 

Great pains have been taken and much learning displayed 
in the effort to prove that, an attorney at law was an officer; 
‘which in one sense cannot be successfully controverted; 
but the real question is, whether or not, he is an officer 
elected or appointed to an office or trust within the mean- 
ing of the said test oath act? 

He was not such an officer within the meaning of the anti- 
duelling act; which was also a sort of test oath act. So the 
court of appeals expressly held in Leigh’s case in 1 Mun- 
ford. The anti-duelling act disabled the duelist from “being 
elected or appointed to any office or post of profit, trust or 
emolument, civil or military, legislative, executive or judi- 
cial, under the government of the commonwealth.” The 
language of the act under consideration is, “every person 
elected or appointed to any office of trust, civil or military, 
shall, &c.” It was admitted in the argument on both sides 
that, the reading in the act, “ office of trust,” should be “‘office 
er trust:” the word of being a clerical misprision, for the 
word or: and by comparison of the act with the first section 
of the act of June 26th, 1863, of which it is amendatory, 
and with 5th section of article 3, of the constitution, there 
can be little doubt of the fact as conceded. 

A distinction has been attempted to be taken between the 
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two acts, in the application of the rule of construction as 
given by the court of appeals in Leigh’s case; but, I think 
that it is rather a distinction without a difference, and on 
principle cannot be sustained. Both acts clearly apply to 
the same officers, and if one does not embrace attorneys the 
other cannot. 

The construction given to the act in Leigh’s case has been 
received and acquiesced in as the unquestioned rule of law 
in Virginia from the time it was pronounced to the present. 
That the case was rightly determined is confirmed by the 
ruling of the supreme court of New York in the matter of 
oaths of attorneys: 20 Johns., 492, upon a similar statute; 
without reference to the Virginia decision. 

It is also confirmed by the course of the supreme court, 
and Senate and House of Representatives of the United 
States, in permitting senators and representatives in Con- 
gress, to practice in that court, and still sit in their respec- 
tive houses ; which they could not have done upon any other 
rule of construction, than that settled in the cases above 
cited; because the constitution of the United States, which 
they all swore to support, declares that, “‘no person holding 
any office under the United States shall be a member of 
either house during his continuance in office.” If then, an 
attorney at law is, as contended for by the contestants, an 
officer, and when admitted to practice in the supreme court 
of the United States is an officer under the United States, 
within the meaning of the constitution, then he could not 
be a member of either house; nor sit in those bodies during 
his continuance in his civil office of attorney at law. Todo 
so would be such a high offense, that it cannot be supposed 
to have passed unobserved or unthought of by the many 
eminent lawyers, statesmen and jurists, who have habitually 
done the like from the commencement of the government to 
the present time, without reprehension in a single instance. 
Again, the act of Congress of July 2nd, 1862, requiring 
“every person elected or appointed to any oflice of honor or 
profit under the government of the United States, either in 
the civil, military or naval departments of the public ser- 
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vice, excepting the President of the United States,” to take 
and subscribe the congressional oath therein prescribed, has 
no where been held or contended to include attorneys at law. 
The test oath prescribed by the act of November 16th, 1863, 
is almost a transcript, mutatis mutandis, from the congres- 
sional test oath, with some additions of a local nature. 

On January 24th, 1865, a little less than three years after 
the passage of the former act of July 2nd, 1862, Congress 
passed another act supplemental to the former act, and so 
stated in the title to be supplemental to the former, requiring 
attorneys to take and subscribe the oath prescribed in the 
former act. But one reason can be given for the passage of 
this latter act, and that is, that the former did not embrace 
attorneys. Here then was congressional and legislative 
interpretation of the act from which our test act was taken; 
and it is manifest that the judges of the Federal courts 
throughout the country must have taken the same view of 
the former act: otherwise, they would have enforced it 
against all their attorneys, and thus have prevented the 
necessity for passing the latter act. 

Again, the act of 1788, (12 Hen. Stat. at Large) which, 
though pruned by subsequent legislation and revisal of 
much of its verbosity, still stands on the statute book in all 
its substantial elements the law of to-day, prohibiting all 
persons holding any office or trust under the government of 
the United States, from holding any office or trust under the 
commonwealth, whether civil or military, legislative, exec- 
utive or judicial, with the exception that members of Con- 
gress may be justices of the peace, and certain other excep- 
tions therein specified, among which attorneys are not named 
nor included. If, therefore, attorneys at law were officers 
as contended for by the assistant Attorney General, no mem- 
ber of Congress, nor attorney practicing in the supreme or 
any circuit or district court of the United States, could hold 
any office or trust, civil or military, under the common- 
wealth of Virginia, nor of this State; nor be allowed to 
practice as an attorney in the courts of either State. Yet, 
no such exclusion has, in a single instance, ever been 
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enforced since the passage of the act of 1788; or ever 
attempted; an omission so marvelous, if not right, that it 
would be most difficult indeed to excuse or account for it. 
Were the act in question of even doubtful construction, a 
court would hesitate long before giving it a construction 
that would produce such wide-spread and serious conse- 
quences. 

Again, the ordinance of the convention of June, 1861, 
which reorganized the State government that had been 
usurped by the rebels, required ‘all officers in the service of 
the State, or of any county, city or town therof, or thereafter 
to be elected or appointed for such service,” to take the 
oath prescribed by that ordinance; but it was never held or 
even contended that attorneys were thereby required to take 


said oath to entitle them to practice in the courts of the 
restored goverment of the State; neither were they required 
so to do by the courts, until the legislature passed the act of 
February 10th, 1862; by the 2nd section of which they 


were in express terms required to take the oath prescribed 
by the said ordinance for officers. Thus it seems clear from 
the legislation reviewed and considered, that whenever it 
was the legislative intention to embrace attorneys at law, 
they are named as such; and when not so intended they are 
not so named, and are not included by the general terms 
‘all officers elected or appointed, &c.” 

Viewed therefore, in the light of past legislation and 
judicial construction so generally acquiesced in, it would 
seem to be the settled understanding from a very early 
period of our history that, attorneys at law were not officers 
of the government either State or national, elected or 
appointed, within the meaning of any of said acts relative to 
oflicers, civil or military; but on the contrary, that they were 
a profession or class sui generis ; and though called officers of 
courts, yet never in the sense of these acts, nor intended to 
be embraced by them. 

It is a well settled principle, admitted by both sides in the 
argument, that in giving construction to any statute, the 
legislature must be understood to have used terms and set 
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phrases in the sense in which those terms and phrases for 
long years prior, had been understood and received, in 
relation to a particular subject. With such understanding 
universally acquiesced in by our people, the act of Novem- 
ber 16th, 1863, was passed without naming attorneys, passed 
in the light of the express decision of the highest tribunal 
in the State, standing undisturbed and unquestioned as the 
law of the land and the only rule of construction in such 
case. 

Can that statute, so passed, be now construed by any other 
rule of interpretation than that so long and well settled, and 
80 universally recognized and acknowledged? It cannot be 
on any principle of reason, justice or sound policy; and the 
construction contended for by the assistant Attorney Gen- 
eral, is still more untenable, when it is remembered that the 
act, though perhaps not strictly ex post facto, is penal in its 
nature and retrospective in its operation, and should there- 
fore, be construed strictly; yet it is sought to make it 
embrace by construction, attorneys, when they are not 
named. 

It seems to me impossible to give to the act in question, 
such a construction, with such surroundings and such ante- 
cedents; or even to harbour a suspicion that a solitary mem- 
ber of the legislature that passed it ever dreamed, much. less 
believed, that it embraced attorneys. 

I see no reason, therefore, in the 2nd objection, to authorize 
this court in refusing to permit the applicant to qualify and 
practice as an attorney and counsellor in this court, upon his 
taking the oaths required by law—viz, the oaths to support 
the constitution of the United States and the constitution of 
this State; and the oath of office as an attorney. 

But it may be asked, if an attorney is not an officer elected 
or appointed, within the meaning of said act, how is it that 
he is required to take the oaths to support the constitution 
of the United States and of this State? It is answered that 
by the 3rd section of chapter 164, Code of 1860, every 
attorney is required to take the oath of fidelity to the State; 
the form of which was prescribed by the 1st section of chap- 
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ter 13 of the same Code; and by the act of June 26th, 1863, 
chapter 13, of that Code is repealed, and the form of the 
oath of fidelity made to correspond with the requirement of 
the constitution of the United States and the constitution of 
this State. 


BERKSHIRE, President. The controversy we are required 


to settle has arisen on the application, on a previous day of 


the term, of Charles James Faulkner, to be admitted 
as an attorney at law to practice in this court. The said 
Faulkner claims to be a loyal citizen of the United States 
and of this State, resident in the county of Berkeley, where 
he has been residing many years, and was so residing at the 
time, and for many years antecedent to the creation of the 
State of West Virginia. He also proved, or offered to prove 
to the satisfaction of the court, that many years previous to 
the creation of this State, he had been duly licensed, under 
the laws of the State of Virginia, to practice law in the 
courts of that State, and had accordingly so practiced for a 
long period of time, and also in the supreme court of the 
United States; and also offered to take the oath to support 
the constitution of the United States, and of this State, and 
the oath of office. 

But without controverting these facts, an objection was 
interposed by the Attorney General to the admission of the 
said Faulkner, upon the ground, first, that it did not appear 
that the said Faulkner had ever taken the oath to support 
the restored government of Virginia as required by the act 
of the 10th of February, 1862, whereby, as is claimed, his 
license became null and void, but if otherwise, that still by 
the formation of this State his license so obtained under the 
laws of the old State necessarily and ex vi termini expired and 
cannot avail him in the courts of the new; and secondly and 
mainly, because the said Faulkner cannot lawfully be 
admitted to practice in the courts of this State without first 


taking the additional oath prescribed by the act of the 16th , 
. r 7.7, . _# 
of November, 1863, required to be taken by all persony 


elected or appointed to any office or trust, civil or militgry’ 


1 
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The questions involved in this almost unprecedented con- 
test, are assumed to be fraught with great interest and preg- 
nant with momentous consequences to the community at 
large, and they have accordingly been argued with a zeal 
and ability fully commensurate with the importance imputed 
to them by the parties respectively, who have manifested so 
much interest in their final solution by this court. 

The argument has taken the widest possible scope, exhib- 
iting the most commendable industry, thorough research and 
signal ability, and it affords me great pleasure to add that 
the very elevated tone of the discussion, marked as it was 
by the utmost propriety, courtesy and good temper, was 
alike gratifying to this court and honorable to the distin- 
guished counsel who participated in it. 

As I propose to discuss no topic of the law not precisely 
applicable to the questions under consideration, I will pro- 
ceed at once to dispose of the objections in the order in 
which they have been made. 

First, then, did the failure of the said Faulkner to take 
the oath prescribed by the act of the 10th of February, 
1862, requiring attorneys residing in the State of Virginia 
to take the oath therein provided, have the effect to vacate 
his license? I do not perceive upon what ground it can be 
so contended. The act itself does not declare his license 
null, for a failure to comply with its provisions, but only 
prohibits the attorney from practicing his profession without 
first taking the oaths, and subjects him to certain fines and 
penalties mentioned in the 10th section of chapter 38 of the 
Code of 1860, in the event such attorney does practice in 
any of the courts without complying with its provisions. 
And moreover, the act being a war measure, provides that 
it should only remain in force trom its passage until the end 
of the war then pending in this country. I think it clear, 
therefore, that a failure by an attorney to comply with the 
provisions of this statute while it was in force did not in any 
way affect or invalidate his license. 

Did the formation of the State of West Virginia have the 
effect imputed to it of ipso facto annulling the licenses of all 
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the attorneys resident within its limits? I am of opinion 
that it worked out no such results, and that it could no 
more effect the license of an attorney at law than the license 
of the merchant or hotel keeper. All licenses, it is most 
obvious, derived under the old State, were of necessity con- 
tinued and kept alive by the provision of the constitution 
of the new State expressly adopting all the laws of the for- 
mer not in conflict with its provisions; and to hold other- 
wise, as it seems to me, and require the attorneys of the 
State—many of whom are gentlemen of great experience 
and legal attainments—to go through the formula of a re- 
examination in order to procure a new license, would be 
absurd in the extreme, and very much savors of folly. 

I think, therefore, the first objection is not sustained, and 
is wholly untenable. 

I come now to the second and main objection which has 
been so strongly urged and ably argued, namely: is an 
attorney at law legally bound to take the oath known as the 
test oath, before he can be admitted to practice in the courts 
of this State ? 

This question involves the true construction of the act of 
the 16th of November, 1863; for if this act embraces attor- 
neys at law, then the application of Mr. Faulkner must fail 
unless he takes the oath therein prescribed; but if they are 
not so included, then there seems to be no impediment in 
the way of his admission to the bar of this court. 

In the construction of this, as in all other statutes, we are 
to ascertain if possible, and effectuate the will or intention 
of the legislature, and in order to ascertain the legislative 
intent, we are to look to the surrounding circumstances at 
the time of the enactment. , 

Another well established and fundamental rule of eon- 
struction, cited and relied on by both parties to this contro- 
versy, is that all acts and provisions of the law in pari materia 
are to be taken and considered together. It follows, there- 
fore, that in construing the act under examination, we 
must look to the object and purpose of the legislature as 
gathered from the light of surrounding circumstances, and 

VoL. I. 37 
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as illustrated and explained by the previous legislation of 
the old State relating to the same subject, and the constitu- 
tion of this State. 

The act of the 16th of November, 1863, it will be per- 
ceived, simply amends and re-enacts the first section of the 
act of the 26th of June, 1863. The first clause of the first 
section of the former act is a literal copy of the first section 
of the latter, except that there is a plain typographical error 
in the first line of the section in substituting the word of for 
the word or between the words office and trust, making it 
read “office of trust” instead of ‘office or trust,” as it was 
intended to be. This error is conceded by both parties, and 
is quite obvious when we consider that the legislature 
intended to apply a new and additional oath to the same 
class and not to diminish the class, as would be the case if 
taken literally as it stands, as none but officers of trust (if 
there can be such an office) would be embraced, whilst all 
officers who are not officers of trust (constituting as they do 
much the larger portion of the officers of the State,) would 
be excluded and absolved from taking the oath therein pre- 
scribed. 

The act under consideration amending and re-enacting 
the first section of the act of the 26th of June, 1863, must, 
of course, bear the same relation to the other sections of the 
latter act as the first section did before it was so amended 
and re-enacted. And as the first section of the act of the 
26th of June, 1863, before amended, as well as the first 
clause of the same section as amended, is an exact transcript 
of the first clause of the 5th section of the 3rd article of the 
constitution of this State, it follows that they all refer to and 
embrace the same class of persons and must of consequence 
receive the same interpretation. 

Another rule of construction which I omitted to refer to 
jn its proper connection, is that where the same or similar 
words are used in a statute which are found in a previous 
statute relating to the same subject matter, the latter act 
must receive the same construction as the former. And yet 


another rule founded in obvious reason and policy, is that 
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when any people voluntary change their jurisdiction and 
adopt a new one covering the same territory, they, in the 
absence of any express provision, of necessity adopt or retain 
the laws of the former in force at the time of the change, so 
far as they are consistent with the condition of things in the 
new jurisdiction. And this principle would apply with 
striking force to the status of West Virginia, even without 
the express provision found in its constitution adopting and 
continuing in force, so far as they are not in conflict with its 
provisions, the laws of the old State at the time of the crea- 
tion of the new. 

With these explanations we come to the precise question 
to be determined, namely, is an attorney at law, upon a fair 
construction of the act in question, included in it and there- 
fore bound to take the test oath therein provided? And if so 
included, is it because he is appointed to execute a civil drust 
or a civil office under the State or government? The former 
was not much insisted on, nor in my judgment can it be 
with any show of propriety or reason, for so far as my knowl- 
edge extends, it has never been seriously contended, that 
the position of an attorney was that of a trustee, but on the 
contrary it has been and is insisted that his true status is 
that of an officer, and that he in fact executes an office and 
not a trust. 

The sole and vital question then, is, whether an attorney 
is embraced in the terms civil officer in the sense of the 
statute? Now the statute, it is most obvious, refers to and 
provides for the civil officers of the State or government, and 
to bring an attorney at law within its provisions, it follows 
that he must fall within the definition of a civil officer of 
the State. And this, as | understand, was mutually con- 
ceded by the learned counsel for the State, who maintained 


with great earnestness, the proposition that an attorney at 
law in the popular and long established sense of the term, 
is a public officer of the government, and is therefore 
brought directly within the letter and spirit of the act we 
are considering. Can this proposition be successfully main- 
tained? Is an attorney an officer, and if so, is he such a civil 
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officer of the government as is contemplated and provided for 
in the act under consideration ! 

The view of the question which I have been con- 
strained to adopt renders it immaterial to investigate and 
undertake to settle the vexed question so much discussed, 
of the precise status of the attorney in the courts of Eng- 
land, in the State of New York and other States of the 
Union. 

The true solution of the question, as it seems to me, may 
be readily found in the legislation and adjudications of the 
State of Virginia, the constitution of this State and the 
provisions of the act in question; and that a careful exam- 
ination of these cannot fail to conduct us to correct conclu- 
sions, and leave no shadow of doubt on the mind as to the 
construction the act must receive—namely, that attorneys 
at law were not intended to be, nor can they by any liber- 
ality of construction be brought within the purview of the 
act of the 16th of November, 1863. 

And if we were to undertake to hold otherwise, it will be 
found, I think, that we would encounter objections and diffi- 
eulties at every step of the investigation, and if, after 
exercising all our powers of discrimination and astuteness, 
we should be able to satisfactorily reconcile one objection, 
we should very soon be met by another, more difficult and 
insuperable than the one already overcome. 

The act of 1809, known as the anti-dueling act, included 
all persons elected or appointed to any “ office or place, civil 
or military,” (terms similar to those found in our act and 
evidently embracing the same class,) and it was held, and 
as Il think correctly, by the supreme court of appeals of 
Virginia in Leigh’s case, as early as 1810, that it did not 
embrace attorneys at law as they were not officers under the 
commonwealth, within the meaning of that act, and it is 
abundantly clear that the subsequent legislation of the State 
relating to offices and attorneys proceeded upon the settled 
hypothesis that attorneys at law were not deemed officers of 
the State or government. To hold otherwise we must con- 
vict the legislature of the unaccountable folly of intro- 
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ducing and perpetuating for more than half a century and 
for no conceivable reason, the utmost discord and confusion 
in the law, by legislating under two distinct heads for the 
same class—namely, attorneys at law—while under one head 
(that relating to the officers of the State,) under which it is 
claimed attorneys are embraced, they are no where men- 
tioned, whilst under the other head, (that relating to attor- 
neys,) no other class or subject is referred to, but the whole 
status of the attorney is fully defined and regulated while 
at the same time there is the most direct and irreconciliable 
conflict between the various sections and provisions of the 
two heads. The antagonisms between these sections will 
appear so obvious to any one who will carefully examine and 
compare them as to render it unnecessary to refer to them 
in detail. A few only must be sufficient to remove all 
doubts. For example: The first section of chapter 12 of 
the Code of Virginia, 1860, known as the anti-dueling act, 
provides that any person who fights or engages in a duel, is 
rendered incapable of holding any office or post, civil or 
military, legislative, executive or judicial, under the gov- 
ernment of the commonwealth. The terms here used are 
the same as those found in the original act, under which 
Leigh’s case was decided, except the word post is substituted 
for the word place in the original act, and of consequence 
embraces the same class. The 4th section of the same chapter 
declares that any person holding any such position as is 
mentioned in the Ist section, who shall be convicted and 
sentenced for felony, shall ipso facto forfeit his office and be 
henceforth incapable of acting therein under his previous 
election or appointment. Now by the 5th section of chap- 
ter 164, Code of 1860, p. 699, it is provided that “any court 
before which any attorney has been qualified, on proof 
being made to it that he has been convicted of any felony 
may (or course may not) supersede his license.” 

Again, the 11th section of chapter 13 of the Code of 
1860, (relating to the oaths and bonds of officers,) page 1038, 
provides that if any person elected or appointed to any 
office or post shall act in said office or post before taking the 
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oaths prescribed in the 2nd section of the same chapter, he 
is subjected to a fine of not less than 100 dollars, nor more 
than 1000 dollars, while by the 4th section of chapter 164, 
the same Code, p. 699, an attorney at law who shall practice 
in any court in the State without first taking the oaths 
required by law, is made liable to a penalty of 150 dollars 
for each case in which he shall appear. It would follow, 
therefore, that the attorney would be subject to this double 
penalty for the same offense, if, as is claimed, he is an officer 
of the State and included in the act under consideration and 
the other acts relating to the officers of the government. 


These are some of the consequences that would ensue if 
we give to the act the construction contended for; and 
there are many other discrepencies equally patent, but I 
shall not stop to pursue the investigation further. 


I will only add, that coming down to the constitution of 
the State of West Virginia, and the various enactments of 
the legislature relating to the officers of the State (including 
the act of November 16th, 1863,) the same confusion and 
discord would ensue, if we adopt the rule contended for, by 
holding that attorneys at law are embraced in the act under 
consideration. 


By holding as I think we are bound to, that the laws of 
Virginia and the constitution and laws of this State relating 
to oflicers do not include all attorneys at law; the various 
enactments are perfectly symmetrical and harmonious, while 
on the other hand if we should hold otherwise, as we are 
urged to do, the whole system is at once thrown into confu- 
sion, becomes inharmonious, disjointed and utterly impos- 
sible of any intelligent and rational interpretation. Why 
then should we disturb this harmony? Why seek by pre- 
sumptions the most violent, by implications the most 
unwarrantable, to force within the purview of the act a class 
which it is so evident was not meant to be embraced by it? 


I think the objections to the admission of Mr. Faulkner 
must be overruled. 
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Harrison, N., J. dissetiente. This is a motion by Charles 
James Faulkner, of West Virginia, to be admitted to the 
bar of this court, without taking the oath prescribed by the 
act of November 16th, 1863, (see Session Acts of 1863, ch. 
106, page 138.) That act provides, that “every person 
elected or appointed to any office of trust, civil or military, 
shall, before proceeding to exercise the authority or dis- 
charge the duties of the same, take the following oath: “I, 
A. B., do solemnly swear that [ will support the constitution 
of the United States, and the constitution of this State; 
that I have never voluntarily borne arms against the United 
States; that [ have, voluntarily, given no aid or comfort to 
persons engaged in armed hostility thereto, by counten- 
ancing, counseling, or encouraging them in the same; that 
I have not sought, accepted, nor attempted to exercise the 
functions of any office whatever, under any authority in 
hostility to the United States; that I have not yielded a vol- 
untary support to any pretended government, authority, 
power or constitution within the United States, hostile or 
inimical thereto; and that I take this obligation freely, 
without any mental reservation or purpose of evasion.” 

Before proceeding to the main inquiry whether an attor- 
ney at law is an officer within the meaning of this statute, 
there is a preliminary question to be settled; whether the 
applicant from his own showing is entitled to be admitted to 
this bar, either with or without taking the oath. He 
claims admission as a resident lawyer of this State, 
under a license obtained more than thirty years ago to 
practice his profession in the courts of Virginia. In his 
learned and able opinion in the Quarrier case, (page 7,) 
Judge Polsley, remarks: “The 4th section of ‘an ordi- 
nance’ passed June 19th, 1861, after enumerating a long 
number of officers, (among which attorneys are not men- 
tioned,) provides that none of them shall proceed to dis- 
charge the duties of their several offices, until they take an 
oath to support the constitution of the United States and to 
uphold and defend the government of Virginia, as vindi- 
eated and restored by the convention which assembled at 
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Wheeling on the 11th day of June, 1861. On the 10th day 
of February, 1862, it being doubted whether attorneys were 
such officers as come within the purview of the ordinances 
referred to, the legislature of the commonwealth of Vir- 
ginia, (meaning the legislature of the restored government 
at Wheeling) passed an act which took effect on its passage, 
providing ‘that before an attorney, who is a resident of this 
State, shall be permitted to practice his profession in any 
county of this commonwealth, he shall be required to take 
and subscribe the oath prescribed for officers, by the ordi- 
nance aforesaid.’”’ 

There is no proof before this court, nor does the law pre- 
sume, that the applicant ever complied with this require- 
ment. It was a condition precedent to his right to use a 
license previously granted, and without which, had he 
applied for admission to the bar of any court in this State, 
whilst that statute was in force, he would, of course, have 
been refused. In practice at least, if not in law, he was no 
longer an attorney, until he took that oath. It was a test of 
fealty to the government which the legislature had a right 
to require, and which the applicant as an attorney was 
bound to take. Upon his failing to do so, or rather, during 
the continuance of such failure, his license became suspended 
or abeyed, until the act of February, 1862, was complied 
with, and until that act is shown to have been complied 
with, he cannot be treated by this court, even as a licensed 
lawyer in Virginia, under a license whose operation was 
thus suspended; nor can he be recognized as an attorney at 
this bar under any license, until he has been rehabilitated or 
re-licensed as such, according to the provisions of sections 1, 
2 and 8 of the Code of Virginia, page 699, which prescribe 
the mode of proceeding in such cases. My opinion is, that 
he must either be licensed de novo, or show that his original 
license, once suspended or abeyed, is again in force. 

Besides, admitting the validity of that license in Virginia, 
in order to give it any validity in this State, he would have 
to show that he was not only duly licensed, but practicing 
under such license, as counsel or attorney in the State of Vir- 
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ginia,—which has not been shown. Code of Virginia, page 
699, section 3. 

[ am, therefore, of opinion, that Mr. Faulkner lost his 
status as a Virginia lawyer, by failing to take the oath pre- 
scribed by the act of February 10th, 1862, and that there is 
nothing in the record which restores that status, or which 
shows that he is now a properly licensed attorney, either 
there or here, according to the laws of West Virginia. 

2nd. Assuming the applicant to be duly licensed as au 
attorney, is he bound as such, before he can properly be 
admitted to this bar, to take the oath prescribed by the act 
of November 16th, 1863? This question turns entirely 
upon the construction of the term “officer,” in its applica- 
tion to attorneys at law. Is an attorney at law an officer? 
Is he an officer of trust? Is he a civil or military officer? 
Is he an officer either elected or appointed? Upon the 
answer to these questions must depend the fate of this 
motion. 

An attorney, says Bacon, ‘tis one set in the place of 
another, and is either public, as an attorney at law whose 
warrant is falis ponit loco suo talem attornatum, or private, who 
has authority given him to act in the place and stead ot him 
by whom he is delegated.”’ 

Again—“‘ The person here treated of is an attorney at 
law, who is appointed to prosecute and defend for his client, 
and is considered as an officer belonging to the courts of 
justice, concerning whom there are several statutes and 
resolutions.” 1 Bacon’s Abr., page 474, title “Attorney” ; 
3 Blackstone’s Com., 25, 29; 1 Cunningham’s Law Dic., 
title “Attorney”; 1 Burns’ Law Dic., page 69; 1 Kent’s 
Com., 306 to 308. 


The definition and classification of ofticers generally, will 
be found in 7 Bacon’s Abri., 279, 280, title “Office and 
Officers.” From this may be deduced : 

Ist. That the word office (officium) imports a duty or 
trust. 


2nd. That all officers are either civil or military, public 
or private according to the nature of their several trusts. 
VoL. I. 38 
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3rd. That every man is a public officer, who hath any 
duty concerning the public, and that he is not the less a 
public officer, where his authority is confined to narrow 
limits. 

4th. That all civil officers are again divisible into political, 
judicial and ministerial, 

5th. That attorneys at law ex virtute officii, belong properly 
to the class of judicial officers. 

6th. That they derive their office by appointment. 

If these propositions be law, without going any further, 
do they not settle all the questions in this case? Do they 
not show beyond all question that an attorney at law is not 
only an officer, but a civil or public officer, within the defi- 
nition of that term, and in the sense of the statute? Is he 
not an officer of trust also? The term office (says Lord 
Bacon) imports a trust. IEf this is its general signification, 
it can hardly lose the character of a trust when applied to 
the office of attorney—an office, in fact, which in all its 
bearings and relations, both public and private, may be said 
to possess the indicia of a trust of the highest nature. 

It was claimed by Mr. Faulkner at the bar (and, I think, 
with reason) that by some clerical or typographical mistake, 
the words ‘office of trust,” as they now stand, were errone- 
ously substituted in the statute for the words “office or 
trust,” as they ought to read. Be it so. This cannot 
change the purport of the statute. If anything, the act, as 
thus interpolated, would read more strongly against the 
applicant, for then, if either an officer or trustee, or if a 
trustee and not an officer (if the thing were possible) he 
would be clearly embraced by its provisions. One or the 
other, (either an oflicer or trustee) he certainly is. In my 
opinion, he is both—not only an officer, but an officer of 
trust in the largest sense. A trust in common parlance, 
may be said to be a confidence reposed by some one in some 
one, and for some public or private purpose. [It is defined 
by Mr. Story to be an equitable interest in an estate, as con- 
tradistinguished from the legal title. It can hardly be sup- 
posed, however, that the statute meant to use the term 
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“trust” in this narrow sense. It would searcely require the 
test oath of a fiduciary in a mere deed to uses, and not exact 
it from an attorney on the ground that his office, as such, 
was not a trust. , 

[ am of opinion that an attorney at law is not only an 
officer, but a trustee within the meaning of the statute. 

3. Is he either elected or appointed? The term “elected,” 
generally speaking, imports a popular election. The term 
‘“ appointed” excludes that idea and refers the office or trust 
to some other source. Every officer not elected may well 
be said to be appointed. Under the law of West Virginia 
the Attorney General of the State and a prosecuting attor- 
ney for each county are the only attorneys who are elected. 
Even there, it is their peculiar official relation to the public, 
and not their office as attorney which is the subject of elec- 
tion. With this exception, if it can be called one, no attor- 
ney at law can be said to be elected. Is he appointed? 
The law requires, that before a resident lawyer can’ be 
admitted to practice he must first obtain a certificate of 
honest demeanor; that he is over the age of twenty-one; 
and must also obtain a license or certificate from three 
judges that he is duly anthorized to practice in any of the 
courts of this State. Is not this an appointment? It is 
a license or permission to practice law without which 
he would have no right to practice it, without being sub- 
jected to heavy penalties. Is not this an appointment?— 
quite as much so as a commission from the Governor, or 
letters patent from the crown. What is a license or com- 
mission, or letters patent, but an appointment? In England, 
before the statute of Westmr. 2, chap. 10, all attorneys were 
made by letters patent under the great seal; and were after- 
wards admitted by the courts: Bacon’s Abr., page 474, title 
“Attorney.” In Virginia, they were first commissioned by 
the Governor, but the power to appoint attorneys was soon 
transferred from the Governor to the judges, where it still 
exists. I take it, that an attorney now licensed by our 
judges, is as much an appointed officer, within the statute, 
as those who figured during the colonial history of Virginia, 
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or before the statute of Westminster. Any etn construc- 
tion would be a quibbling upon terms, instead of an appli- 
cation of principles to construction. 

I am of the opinion, therefore, that an attorney at law is 
an appointed civil officer or trustee, within the meaning of 
the act. 

It was argued very ably at the bar, that an attorney at 
law is not a public officer; and Leigh’s case, 1 Munf. 468, 
and 20 Johns. Rep., 492, were cited in support of this posi- 
tion. I do not think that they sustain it. In Leigh’s case, 
decided 56 years ago, two of the three judges were divided 
upon the question, and the third (judge Fleming,) in fact, 
expressed no opinion upon the point. The case in 20, 
Johns., (decided in 1823,) is not only in cenflict with the 
elementary writers before cited, but with the whole current 
of decision since that period, in the State of New York: 
Ex parte Wood, 1 Hopkin’s Ch. Rep., 6; Seymour vs. Ellison, 
2 Cowen, 13; Ray vs. Birdseye, 5 Denio, 619; ex parte Beak- 
ley, 5 Paige, 311; Merrit vs. Lambert, 10 Johns. Rep., 352; 
Mc Koune vs. Davies, 3 Barb., 196; Waters vs. Whittimore, 22 
Barb., 593; ex parte Cooper, 22 New York Rep., 67. Upon 
the same point see also State vs. Chapman, 11 Ohio, 430; 
Rev. Stat. Mass. 1836, 539 to 542; 1 Cunningham’s Law 
Dict., title “Attorney;” 1 Burns’ Law Dice., title “ Attor- 
ney,” page 69; Banardiston Ch. Rep., 478; Hurst’s case, 
Thomas Raymond’s Rep., 56, 94; same case, Lev., 75; Keb., 
349, 359, 387, 549, 558, 678; 5 Mod’s Rep., 432; Sid., 152; 
1 — & Walker, 440, Cropley vs. Parker; 4 Burrows, 
2061; 2 Wils., 225; Hobart, 117; 2 Atk. 295, Saunders vs. 
Glass; Id. 298, Middleton vs. Hall, 1 Cox Ch. cases, 112. 
People vs, Justices of Delaware, 1 John.’s cases, 181; ex parte 
Emmet, 2 Caines, 386. Against this host of high authori- 
ties it would seem to be too late at this day to question the 
proposition, that:an attorney is a public officer. His status 
as such, and as a necessary appendage of the court in the 
administration of justice, obtained at an early period, both 
in the Roman and French systems of jurisprudence, and in 
England as early as the reign of the first Edward. From 
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that time, and as far back as his distinct civil status can be 
traced from the procurator of the civil law down to an attor- 
ney under the Code of 1860, he is treated as a public officer. 
The 4 Henry 4, ch. 18, recognizing him as a public officer, 
and enlarging and regulating his public duties, is the lead- 
ing act, and is the basis of all the English as well as Amer- 
ican legislation and decisions on the subject. 

4. Next as to his status under the Federal Government. 

The constitution of the United States, article 6, section 3, 
requires all judicial and executive officers of the Federal 
and State governments to take the oath to support the con- 
stitution of the United States. The judiciary act of Sep- 
tember 24th, 1789, 8. 35, (1 U. 8. Statutes at Large, p. 92,) 
provides that attorneys and counsel may practice in the 
courts of the United States under rules to be prescribed by 
the latter. The constitution does not attempt to define 
“offices,” nor the act to define “counsel” or “attorney.” 
They must therefore be taken to use those terms in their 
accepted legal sense: Sedg. on the Construction of Statutes, 
&e., pp. 26, 263-268, and the cases there cited. The 
supreme court, at its first term in February, 1790, adopted a 
rule requiring attorneys and counsel to take the oath to 
support the constitution and their own special official oath. 
This rule has remained in force ever since, and its existence 
can be reasonably referred to no other idea than that the 
court understood the constitution and the act in this sense. 
This is abundantly confirmed by Chancellor Kent, in 1 
Kent’s Com., 308, and in the matter of Daniel Wood, 1 
Hopkins, Ch. Rep., 6. Perhaps the strongest confirmation, 
as to the Federal practice is to be found in the acts of Con- 
gress of July, 1862, and January, 1865—the former apply- 
ing the test oath to all officers, civil and military; the latter 
discriminating between the attorneys and counsel of the 
several Federal courts, as to the time when they shall take 
the oath prescribed in the former act, and its penal clause 
declaring them to be holders of office. With a single 
exception, already stated, the law of Virginia has been one 
way on the subject. Beginning with a colonial act as early 
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as 1642, and coming down to the Code of 1860, the attorney, 
in every aspect of his status, has been recognized and 
treated, and again and again denominated as a public offi- 
cer. 

See 1 Henning’s Statutes at Large, 275, 302, 330, 349, 
419, 482; 2 Id., 81, 478 to 479, 498; 4 Id., 59, 360 to 362, 
408 to 422, 479 to 507; 5 Id., 38 to 54, 171, 181 to 182, 326 
to 348, 473; 6 Id., 140 to 143, 331, 336, 371; 7 Id., 124 to 
125, 397 to 401; 8 Id., 185 to 186, 198, 885; 9 Id., 119, 121 
to 127, 528; 11 Id., 76, 182 to 183; 12 Id., 36, 339, 472 to 
473; 1 Rev. Code of 1819, p. 267; Code ot Virginia, (1860,) 
p. 699. 

5. As to the constitution and legislation of West Virginia, 
in their effect upon this question. 

The ordinance of the re-organized government of Vir- 
ginia, of June 19th 1861, prescribed an oath of allegiance 
for all officers, which, upon my previous reasoning, embraces 
attorneys. The act of February 10th, 1862, passed, evi- 
dently, as a declaratory act, on this point, in terms, embraces 
them, as officers. The constitution of West Virginia, art. 
3, sec. 5, requires ‘‘every person, elected or appointed, to 
any Office or trust, civil or military,” to take “the oath to 
support the constitution of the United States and of this 
State.” The 11th article, section 8, provides, that the laws 
of Virginia, as in force within the bounds of West Virginia, 
when the latter State goes into operation, shall be the laws 
of the State except as repealed or altered by legislation. 
By those laws, as we have seen from 1642, to 1860, attor- 
veys (with one exception) have been uniformly treated as 
public officers. I can see nothing in the constitution or 
laws of West Virginia to warrant a different construction in 
this case. 

In expounding this statute it is proper to look, it seems 
to me, to the peculiar condition of the country, and to the 
particular exigencies and necessities which existed when the 
act was passed. The preamble, or purpose of a statute is 
sometimes the only key which unlocks its meaning. If it 
is not allowed to control any clear and express provisions to 








COURT OF APPEALS OF WEST VIRGINIA. 303 


Jan’y Term, 


Ex parte Charles James Faulkner. 1866. 


the contrary, yet, in a case of doubtful phraseology, in 
determining the meaning of the statute, the court may well 
look, and is frequently compelled to look to the mischief it 
designed to remedy, and to the purpose and policy upon 
which the act was founded. What were these? When 
this act, was passed in 1863, rebellion was at its height, civil 
war was raging throughout the country; and the hands and 
the hearts of all who are now atfected by the operations of 
the act were then engaged in a most criminal and unwar- 
rantable conspiracy to defeat the very object which the 
statute was designed to accomplish. That object was to 
uphold and maintain the Union of the States, and especially 
this State, then struggling hard for its existence, against 
those who contemned its institutions, who denied its consti- 
tutionality, and who were seeking to involve it in a com- 
mon desolation as well as crime. It was to keep out of the 
body-politic here, at least for a season, the same mortuary 
element of secession which was threatening to destroy it 
elsewhere, and which had already subjected the country to 
an almost fabulous expenditure, both of blood and money. 
If this was the policy of the act, how is it possible to 
reconcile it with this motion? [s it not a contradiction in 
terms as weil as principle to suppose that, whilst clerks, 
recorders, sheriffs, justices of the peace and other ministerial 
or judicial officers are admittedly or at least practically 
embraced by the act, that attorneys are excepted from a rule 
to the expediency or necessity for which they contributed, 
perhaps, more than any other class in the community? If 
a judge upon the bench must take the oath, which is not 
denied, why should not an attorney at the bar, who, in his 
various public duties and relations, and especially in his 
influence upon society, is probably more potential than even 
the court, be required to take it? It seems to me it would 
be doing injustice to the legislature to suppose that they 
intended such a distinction. I do not think that they have 
made it. The constitutionality of the act has not been 
questioned. It was a statute pendente bello, it is true, but it 
was not repealed by the return of peace. It is still in force. 
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With the wisdom or policy of the law, or with the expe- 
diency or inexpediency of repealing it, I have nothing to do. 
I have taken the statute as I found it, and endeavored to 
give it such a construction as its palpable provisions and 
obviously intended purpose would seem to warrant. 

For the reasons assigned, however reluctant I may be to 
differ from a majority of the court in this opinion, I think 
the motion at bar should be overruled. 


Mr. Faulkner was admitted upon taking the oath to support the 
constitution of the U.S. and of this State, and the usual attorney’ s 
oath to honestly demean himself, 
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Absent, Harrison, J.* 
Ex parte Wr1aM StTRaTTon. 
January Term, 1866. 


The act of November 16th, 1863,+ prescribing an oath for officers of the State of 
West Virginia, is not unconstitutional. 


William Stratton, of Logan county, applied to this court 
for a writ of peremptory mandamus to the judge of the 8th 
circuit to compel him to allow the applicant to qualify as 
clerk of the circuit court of that county, without taking the 
oath prescribed for officers by the act of November 16, 1863; 
alleging that he had been duly elected to that office. The 
rule nisi was waived, and the question was heard upon the 
construction of the statute at the same term the application 
was made. 


J. H. Ferguson, for petitioner. 
William Ware Peck, for the State. 


BerksHire, President. This is a petition of William 
Stratton for a mandamus to the judge of the 8th circuit to 
compel him to allow the said Stratton to qualify as clerk of 
the circuit court of Logan county, (to which office he claims 
to have been duly elected by the voters of said county,) 
without taking the oath prescribed by the act of the 16th of 


*He was absent on account of sickness, and the remaining judges called N. 
Harrison, judge of the 1X circuit, to the bench. 

t The applicant claimed the act was a violation of section 5, of article 3, of the 
constitution, which is as follows: ‘‘ Every person elected or appointéd to any 
office or trust, civil or military, shall, before proceeding to exercise the authority 
or discharge the duties of the same, make oath or affirmation that he will su; 
port the constitution of the United States, and the constitution of this Stat 
and every citizen of this State may, in time of war, insurrection or public danger, 
be required by law to make the like oath or affirmation, upon pain of suspension 
of his right of voting and holding office under this constitution.”’ 


VoL. I. 39 
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November, 1863, known as the “test oath.”” The said Strat- 
ton claims that this act, in so far as it requires this oath of 
loyalty, is unconstitutional and void, and that he has a right 
to qualify and discharge the duties of the office without 
taking it. 

The very delicate and important question, therefore, is 
presented, whether or not the legislature transcended its 
legitimate powers in passing the act under consideration, in 
so far as it requires this /est oath from the officers of the 
State. Unlike the general government, the legislatures of the 
several States possess all the legislative powers of state, 
except so far as they are withheld or restricted by the fun- 
damental law of each, whereas the Congress of the United 
States can exercise no powers except such as are expressly 
granted by the constitution of the United States, and such 
incidental and implied powers as are proper and necessary 
to carry into effect the powers so expressly granted. In 
other words, in order to ascertain what powers belong to 
Congress, we must look to the constitution of the United 
States to see what are granted, while on the other hand we 
look to the constitutions of the States to ascertain not what 
powers are given, but what are withheld, and what restrictions 
and limitations are imposed by their provisions. 

Our legislature possessing all the legislative power of the 
State, it follows that it was competent for it to pass the act 
prescribing the test oath in question, unless such power is 
excluded by the terms of the constitution, requiring the off- 
cers of the State to take an oath to support the constitution 
of the United States and of this State, or by clear and 
necessary ‘mplication. 

Now in the absence of this supposed restriction, the power 
of the legislature to pass the act in question, I presume, 
would not be seriously questioned, and it would seem 
equally clear, that this provision was not intended to impose 
upon the legislature any other restriction than a prohibition 
to pass any law dispensing with these oaths and allowing a 
person elected or appointed to be inducted into oftice with- 
out taking them, but does not, as I think, prohibit it from 
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passing an act requiring a party elected or appointed to an 
office to take, for instance, an oath of office or any others 
deemed proper and necessary. The provision does not in 
terms impose any such restrictions, and it does not, as it 
seems to me, result by clear and inevitable implication, and 
when it is remembered that we are not at liberty to declare 
an act unconstitutional in a doubtful case, I think we should 
not be warranted in so holding in the present case upon 
merely remote and obscure implication. 

The provision, in my judgment, is not retrospective nor ea 
post facto, No one having a natural or inalienable right to 
an Office, it follows that all who seek it must accept the 


office with all the restrictions and conditions imposed by 


law. For the reasons, thus briéfy and imperfectly expressed, 
Iam of opinion to deny the writ of peremptory mandamus, 


The other judges concurred with the President 


WRIT DENIED, 
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Wheeling. 


Absent, Harrison, J.* 
JoHn GosHorn vs. Boarp oF SupERVISoRS oF Onto County. 
NicHoLas CRAWLEY vs. SAME. 
ANDREW WItson vs. SAME. 
WiiuraM 8. Bryan vs. SAME. 


R. W. Hazvett vs. SAME. 


July Term, 1865. 


1. .The county court of Ohio county issued bonds to the amount of 300,000 dol- 
lars, payable to,the Ilempfield Railroad Company, due in twenty years, with 
interest payable semi-annually, after having been authorized to subscribe that 
sum to the capital stock of the company, by the voters of Ohio county, at an 
election held according to law. Hexp: 


That the court acted within the scope of the authority and the powers 
granted it in the 61st chapter of the Code of Virginia, 1860. 


2. The Hempfield Railroad Company is a Virginia corporation within the mean- 
ing of 57th and 6lst chapters of Code of Virginia, 1860. 


The Hempjield Railroad Company was incorporated by the 
legislature of Pennsylvania in 1850, to construct a railroad 
through the territory of that State from a point on the Penn- 
sylvania Centrale Railroad near Greensburg in Westmoreland 
county, to the western boundary of Donegal township, in 
Washington county.t Under this law, the company was 
organized as a Pennsylvania corporation. 
~ #He declined to sit in consequence of being a tax-payer in Ohio county. _ 

tThe western boundary of Donegal townsbip is, in fact, part of the boundary 


line between Pennsylvania and West Virginia, some 14 or 15 miles east of 
Wheeling. 
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On the 14th March, 1851, the General Assembly of Virginia 
passed “ An act to incorporate the Wellsburg ¢ Bethany Rail- 
road Company, and for other purposes.” Session Acts, 
1850-1, page 71. The sixth section of this act is as follows: 

“The Hempfield Railroad Company, incorporated by virtue 
of an act of the General Assembly of Pennsylvania, approved 
on the day of 1850, shall be, and 
are hereby, authorized to extend and construct their rail- 
road from a point on the western boundary of Donegal town- 
ship, in Washington county, in the said State of Pennsylvania, 
through the territory of Virginia, to the city of Wheeling ; 
and if the said company shall avail themselves of the privi- 
lege hereby granted, they shall, as to all their rights, prop- 
erty, franchises, powers, duties and obligations within this 
State, be subject to all the provisions of the Code of Vir- 
ginia, so far as the same are applicable and not inconsistent 
with the intent of this section; and they shall commence 
their said extension within three years, and complete the 
same within six years from the passage of this act.” 

The 11th section provides that the act shall be in force 
from its passage. The other sections contain nothing mate- 
rial to this controversy. The Code of Virginia referred to 
in the 6th section above quoted, is the Code of 1849. 

A vote having been taken on the 8th of May, 1851, in 
Ohio county, on the question of a subscription by the county 
for not exceeding 3000 shares of the capital stock of the 
Hempfield Railroad Company, (the shares being 50 dollars 
each,) and three-fifths of the votes then given being in favor 
of the subscription, the county court, at its June term, 
1851, ordered “ that a subscription be made on behalf of the 
county for capital stock of the Hempfield Railroad Company 
to the amount of 150,000 dollars, or 3,000 shares, payable 
in coupon bonds of the county, which shall be made payable 
to said company or its order, at twenty years from their 
date, with interest payable semi-annually.” Certain persons 
named in the order were appointed commissioners to make 
the subscription, and to agree with the directors of the 
railroad company as to the terms on which the subscription 
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should be made, and the place at which the bonds and cou- 
pons were to be payable. 

Under this order, a subscription to the amount of 150,000 
dollars was made to the stock of the Hempfield Railroad 
Company in the name of Ohio county, and 150 bonds of 1,000 
dollars each, numbered from 1 to 150, and dated May 15th, 
1852, were delivered to the company in payment of the sub- 
scription. 

Another vote having been taken on the 23rd of October, 
1851, on the question of an additional subscription of 150,- 
000 dollars, with the like result, the county court at its June 
term, 1852, ordered such additional subscription to be made, 
payable as before, in twenty year coupon bonds. This order 
was substantially the same as the one made at the June term 
of 1851. Under it, the second subscription was made, and 
one hundred and fifty more bonds were delivered to the 
railroad company, each bond being for 1,000 dollars, and 
dated May 15th, 1853. These last bonds were numbered 
from 151 to 300. 

All the bonds from No. 1 to 150, thus issued, were in the 
following form: 


** Commonwealth of Virginia, Ohio County. 

No. 40. $1,000. 

This is to certify, that the county of Ohio, in the common- 
wealth of Virginia, is indebted to the Hempfield Railroad 
Company in the sum of 1,000 dollars, which sum said 
county promises to pay twenty years after the date hereof, 
to the said railroad company, or the holder hereof, at the 
city of New York; together with interest thereon, at the 
rate of six per cent. per annum, payable semi-annually, on 
the 15th day of May and November, (until the principal sum 
shall be paid,) on the presentation of the annexed coupons 
or interest warrants, at the said city of New York. And the 
said county further agrees, that this obligation, and all 
rights and benefits arising therefrom may be transferred by 
general or special endorsement, or by delivery; for which 
payments well and truly to be made, the faith and property 
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of the said county of Ohio, together with the amount of its 
stock subscribed and held in the said Hempfield Radroad 
Company, are hereby pledged under the authority granted 
in the 61st chapter of the Code of Virginia. In witness 
whereof, the undersigned, commissioners and agents ap- 
pointed by the court of the said county, have hereunto set 
their hands, and caused the corporate seal of the said county 
to be affixed, and attested by the clerk of the said court, 
this 15th day of May, A. D., 1852. 
J. GooDING, 
L. 8. W. T. SExsy, 
JAMES KELLY, 
JAMES BAKER, 
Teste, Joun McCu.uocu, Clerk.” 


Ag nis and Commis- 


1 

1 . : . po. 
Me sioners of Ohio 
{ 4 


County. 


The bonds numbered 151 to 300 were, as before stated, 
dated the 15th day of May, A. D., 1853, instead of the 
15th day of May, A. D., 1852; and were signed by J. Gooding, 
W. 7. Selby and James Baker, as agents and commissioners 
of Ohio county; but in all-other respects they were in the 
same form as the above. 

Immediately beneath each of the said bonds, from No. 1 
to No. 150, there was, upon the face of it, a guaranty of the 
Hempfield Railroad Company, in the following form: 


‘For value received, the Hempfield Railroad Company 
hereby guaranties the payment of the principal 
and interest of the above bond, No. 40, accord- 
ing to the terms thereof. 

In witness whereof, the seal of the said com- 
pany is hereto affixed, and these presents are 
signed by the president, and countersigned by 
the treasurer, this 15th day of May, A. D., 1852. 

Tuomas M. T. McKennan, President. 

Joseph Henderson, Treasurer.” 

The guaranty subjoined to the bonds numbered 151 to 
300 was the same as the above in all respects, except that it 
was dated the 15th day of May, A. D., 1853, and was signed 
William Hart Carr, treasurer, and R. T. Conrad, president. 
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Forty coupons or interest warrants, for the several semi- 
annual instalments of interest, were annexed to each bond. 
These were mutatis mutandis, in the following form: 

** Ohio County Bonds. 
Warrant for Thirty Dollars. 
Interest on Bond No. 40, payable in the city of 
New York, on the 15th of May, 1858. 
$30. John McCulloch, Clerk of Court.” 

A large amount of the bonds had been arranged on terms 
satisfactory to the holders, and surrendered to and cancelled 
by the county. 

There were five separate writs of mandamus nisi, issued 
respectively on the petitions of John Goshorn, Nicholas Craw- 
ley, Andrew Wilson, William S. Bryan and Robert W. Hazlett, 
against John C, Hupp and nine others, members of the 
Board ot Supervisors of Ohio county. The petitioners 
proved to the court, in all, thirty-nine of the bonds above 
described, amounting to 39,000 dollars; with unpaid con- 
pons annexed to the same, maturing at different dates from 
November 15th, 1857, to November 15th, 1864. The cou- 
pons amounted to 12,630 dollars, exclusive of interest. The 
demands of the petitioners were not for the principal of the 
thirty-nine bonds, but for the unpaid coupons, with interest 
on each from the time it matured. The coupons were held 
respectively, as follows: by John Goshorn, 196 coupons, 
amount 5,880 dollars; Nicholas Crawley, 122 coupons, 4,560 
dollars; Andrew Wilson, 48 coupons, 1,440 dollars; William 
S. Bryan, 13 coupons, 390 dollars; and R. W. Hazlett, 12 
coupons, 360 dollars. 

The writs commanded the defendants, as members of the 
Board of Supervisors, to allow these claims and levy a tax 
on the property within the county to pay the same, or show 
cause before this court why they had not done so. 

The cases involving the same matter of controversy were 
heard together. When the petition was first presented by 
the plaintiff at the January term, 1865, of this court, the 
issuing of a peremptory writ of mandamus was resisted by 
the defendants, who insisted that a rule for a mandamus nisi 
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should first be granted, which position was sustained by the 
court; and accordingly, a rule was issued requiring the 
defendants to show cause at the July term following, if any 
they could, why a peremptory writ of mandamus should not 
be awarded against them. ‘To this writ they made return: 
ist. That the writ was not sufficient in law; 2nd, That the 
county of Odio did not, nor did the defendants or the Board 
of Supervisors of Ohio county, owe the plaintiffs any part 
of the sum demanded in the writ; 3rd, That the Hempfield 
Railroad Company was not a joint stock company incor- 
porated by or under any law of Virginia, at the time the 
pretended bonds and coupons were issued; 4th, That whilst 
it was true the county court of Ohio county had authority 
in law to subscribe, on behalf of the county, in the manner, 
and subject to the regulations, restrictions and limitations 
specified in the acts of the General Assembly of Virginia, 
for capital stock of any joint stock company incorporated 
by or under any law of Virginia to construct a railroad or 
turnpike through, by or near to the county, if it were likely 
to be benefitted thereby, and to cause a loan to be negotiated 
for in the name of the county, and to levy taxes as pre- 
scribed by the acts of the General Assembly of Virginia for 
the purpose of paying the quotas on the stock so subscribed, 
or the instalments of such subscriptions, as they might fall 
due, or to pay such loan and the interest thereon, yet no 
such loan was ever negotiated for in the name of the county 
of Ohio for the purpose of paying the pretended subscription 
mentioned in the writ, or any instalment thereof as it fell 
due, or any quota as it might be called for on said pretended 
subscription. Therefore the county court of Ohio county 
had, without authority in law, made and delivered the bonds 
mentioned in the writ, together with all others delivered to 
the Hempfield Railroad Company on said pretended subscrip- 
tion. 

The defendants in their return, also claimed that there 
were other irregularities in the execution of this power by 
the county court. That the subscription was made before 
the Hempfield Company accepted or availed themselves of the 

VoL. 1. 40 
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act of March 14th, 1851; that the day on which the ques- 
tion of subscribing stock to the company was submitted to 
the voters of Ohio county, was not a day of general election 
for members of the General Assembly, and that notice had 
not been given for at least one month previous to the same. 


Wheat and Jeffers for the petitioners, insisted: 1st, That 
the Hempfield Railroad Company was a Virginia corporation; 
2nd, That it was immaterial here whether it was so or not; 
8rd, That the county court of O/io. county had authority to 
subscribe to the capital stock of the Hempfield Railroad Com- 
pany; 4th, That the county court and its commissioners had 
complied as strictly with the 41st section of chapter 61, of 
the Code, and the intention of the General Assembly of 
Virginia, as the nature of the transaction would demand or 
permit; and even if there was any departure from a rigid 
interpretation of the law, it was intended to operate to the 
benefit of the county, and it could not be allowed to plead 
or set up any wrong or negligence of its own to the preju- 
dice of third parties; 5th, That the county court had author- 
ity of law to issue the bonds with their coupons attached; 
6th, That they constituted a legal, valid and binding claim 
against the county of Ohio; 7th, That the bonds and con- 
pons were negotiable; 8th, That they were absolute upon 
their face and bound the county for their payment, and that 
the purchasers could have no notice from their inspection, 
that there was any irregularity in their issue, and that they 
were not bound in law to look behind the bonds or enquire 
further as to their validity; the legal presumption being 
that the county court had complied with every requirement 
imposed or required of it by the act authorizing its sub- 
scription; 9th, That the debt against the county was created 
at the time the subscriptions were made by it to the stock of 
the company; 10th, That the return of John C. Hupp and 
others, supervisors of the county of Ohio, was insufficient and 
inconsistent, and therefore the demurrer of the relators 
thereto should be sustained and a peremptory writ of man- 
damus, directed to Hupp and others members of the Board 
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of Supervisors of Ohio county, and their successors in office, 
should be ordered by this court to issue, commanding them 
and each of them and their successors in office, in the name 
of the State, to make the proper provision for the payment 
of the relators’ claims. 

They cited the following authorities: Act of March 14th, 
1851, Session Acts, page 71; 57th and 61st chapters of Code 
1849; Acts of General Assembly, March 31st 1847-8; 
March 14th, 1848-9; March 8th, 1827; April 2nd, 1838; 
February 19th, 1845; February 28th, 1846; Baltimore and 
Ohio Railroad vs. Gallahue’s adm’r., 12 Grat., 659; Tappan 
on Mandamus; Magetis vs. City of Green Bay, 8 Amer. L. 
Rep., 271; Com. er rel. vs. itisburg, [Ibidem 286; Graham & 
Knox vs. City of Maysville, 6 Ib., 589; Knox Co. Com. vs. 
Aspenwall, 21 Howard, 539; Seyburt vs. City of Pittsburg, 1 
Wallace, 272; Gilpeck vs. City of Dubuque, Tb., 176; Mercer 
county vs. Hackett, Ib., 83; Moyer vs. Muscatine, Ib., 390; 9 
S. & R., 144; 4 Harris, 371; White vs. Vermont 4 Massachu- 
setts R. R. Co., 21 Howard, 575; Parsons on Contracts, 241; 
Pierce on Railroad Law, 129-371; Redfield on Railroad 
Law, 595; Edwards on Bills, 60; Smith’s Leading Cases, 
447-9-50; State of Ohio vs. Clinton county, 6 Ohio 8. R., 280; 
Louisville Railroad vs. Litson, 2 Howard, 497; 1 Black, 296-7. 


Lamb and Paull for defendants. 

The law which confers the power on a corporation, which 
is the creature of a statue, to contract, must be strictly 
observed or the pretended contract is void, because the cor- 
poration had not capacity to make it: Chillicothe Bank vs. 
Swayne, 8 Ohio R., 257; Head vs. The Providence Insurance 
Company, 2 Cranch, 127; Dartmouth College vs. Woodward, 4 
Wheat, 696; Bank of Augusta vs. Earle, 13 Peters, 587; 
Beatty vs. Knowles’ lessee, 4 Peters, 168; Perrine vs. The 
Chesapeake and Delaware Canal Company, 9 Howard, 193; 
Maddox vs. Graham, 7 Amer. L. Rep., 760; S. C., Mete. 
Ky. Rep.; 2 Kent’s Com., 299; Willecock on Municipal 
Corporations, page 26, section 12; Angell and Ames on 
Corporations, sections 253, 256; 4 Kent’s Com., 330. 
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If the rule is applied in the cases of powers granted by 
individuals, or granted by the legislature to ordinary cor- 
porations, for the management and disposal of their own 
money or property, much more is it applicable in such cases 
as the present. The county court was the mere creature of 
the law. It had no power nor capacity but what the law 
gave it. Certainly, it had no power to take the property or 
money of individuals, by taxation or otherwise, and invest 
the same in railroad stocks, unless such power was clearly 
and beyond reasonable doubt conferred by the legislature. 
If the legislature granted the power, it might undoubtedly 
interpose what checks it pleased to guard against the ten- 
dency to abuse; and when a power is so liable to abuse, as 
must be the case where one set of men have the right to 
take and dispose of the property of others, it will not be 
disputed that the courts ought to be “severely exact” in 
insisting upon a strict compliance with all the checks and 
conditions which the legislature has seen fit to impose. 

In making the subscriptions to the Hempfield Railroad, and 
issuing 300,000 dollars of twenty year bonds for the same, 
the members of the county court were assuming to dispose, 
not of their own property alone, but of the property of all 
the tax-payers of the county. The property of every per- 
son in the county was thereby, in effect, mortgaged to secure 
the payment of a most onerous debt. If the law allowed 
this, we must submit; but in such case, assuredly, the power 
ought to be clear and unquestionable, and every security 
against its abuse should be rigidly enforced. 

But it will be said the question of subscription was sub- 
mitted to a popular vote. True—but have minorities no 
rights? Have individuals no rights which even a majority 
cannot take away, without the strict sanction of the law? 
If a community consists of A, B, C, D and E, have A, B 
and C, because they are a majority, the right to take the 
property of D and E and invest it in railroad stocks? 
Minorities and individuals hold their property subject, not 
to the will of the majority, but to the rules of law. 

Tax laws, it is said, are to be strictly construed. Where 
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the public are to be charged with a burden, the intention of 
the legislature to impose that burden, must be explicitly and 
distinctly shown. (Dwarris on Statutes, 749; Plumer’s case, 
3 Grat., 647.) 

In a case, (City of Richmond vs. Daniel, 14 Grat. 387,) 
involving the right of the city council of Richmond to tax 
certain property, the court of appeals of Virginia held that 
such powers, being in derogation of common right, carved 
out of the general power of taxation vested in the legisla- 
ture of the State, and derivative merely, ought to be strictly 
construed. ‘‘ Especially,” they say, “is the power of taxa- 
tion, when granted to a subordinate body, to be strictly 
construed.” They held that the council could exercise no 
such power unless clearly granted, and then only in strict 
conformity with the terms and conditions of the grant. 

The only authority in law tor the subscriptions made by 
the county court on behalf of the county of Ohio to the cap- 
ital stock of the H mpfue ld Railroad Company, or for the 
twenty year bonds issued in payment of the stock, is to be 
found in the 61st chapter of the Code of 1849, sections 38 
to 43, as modified by the amendatory act of March 31st, 
1851. 

By this law “ when a joint stock company shall have been 
incorporated to construct a railroad or turnpike through, by 
or near to any county likely to be benefitted thereby,” the 
county court of such county were authorized, under the 
regulations and restrictions expressed in the statute, to sub- 
scribe for stock in such joint stock company on behalf of the 
county. 

Was the He mpfi ld Railroad Company at the time the sub- 
scriptions were made “a joint stock company incorporated,” 
&c., within the meaning and intent of this law? If it was, 
the county court, under the restrictions prescribed by the 
Code, had authority to subscribe for stock. If it was not, 
no such authority existed. 

It was certainly not a joint stock company incorporated 
under any act of the legislature of Virginia. It will be seen 
by reference to the 6th section of the act passed by the 
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Virginia legislature on the 14th March, 1851, that the Hemp- 
field Railroad Co, was incorporated in 1850 by virtue of an 
act of the General Assembly of the State of Pennsylvania. 
Under that law, it became and was a Pennsylvania corpora- 
tion. It is recognized by the act of March 14th, 1851, as 
already an existing corporation. The legislature of Virginia 
merely authorized it to do a certain thing within this State, 
namely, to extend its railroad from the western boundary 
of Donegal township to the city of Wheeling. But can it 
therefore be said, with any propriety of language or con- 
struction, that the Hempfield Railroad Company was incorpo- 
rated by the legislature of Virginia? Joint stock companies 
incorporated by one State may do many acts in other States. 

The fact that a corporation created by one State is 
acknowledged or recognized by another State as an existing 
corporation, or is permitted by the laws of the latter to do 
certain acts or transact certain business within its territory, 
will certainly not justify us in saying that it has been incor- 
porated by the latter. 

There is nothing in the act of March 14th, 1851, to indi- 
cate that the legislature of Virginia supposed they were 
making a corporation. They speak.of the Hempfield Rail- 
road as already incorporated by the State of Pennsylvania. 

As such they recognize and acknowledge it as an existing 
corporation, and confer upon it a right to do certain things 
in the territory of Virginia. To have proceeded to incorpo- 
rate it, would have been inconsistent with the language and 
object of the act, for the act states that it was already 
incorporated. Unless therefore we assume the position, 
that whenever a foreign corporation is authorized by the 
laws of the State of Virginia to do any acts within the terri- 
tory of the State, it is thereby incorporated by the State of 
Virginia, we cannot claim that the Hempfield Railroad Com- 
pany was a joint stock company incorporated by the State 
of Virginia. 


The Baltimore and Ohio Railroad Company was incorporated 
by an act of the legislature of Maryland, passed February 
28th, 1827. This act provided that “‘as soon as ten thou- 
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sand shares of the said capital stock shall be subscribed, the 
subscribers of the said stock, their successors and assigns, 
shall be, and they are hereby declared to be incorporated 
into a company by the name of the Baltimore and Ohio Rail- 
road Company, and by that name,” &c., &e. The Virginia 
act of March 8th, 1827, (Session Acts 1826-7, page 85,) 
recites the Maryland law in full, and then proceeds to enact 
“that the same rights and privileges shall be and are hereby 
granted to the aforesaid company within the territory of 
Virginia, as are granted to them within the territory of 
Maryland.” “The company,” says the court of appeals, 
“under this law, is a Virginia corporation.” ( Baltimore and 
Ohio Railroad Company vs. Gallahue’s adm’rs, 12 Grat., 655, 
657.) Every right and power incident to a corporation was 
here conferred by the Virginia law; and so far as concerns 
the particular question now under consideration, it presents 
a different case altogether from that of the Hempfield Rail- 
road Company. 

But suppose we are mistaken on all this; that the Hemp- 
field Railroad Company is to be regarded, notwithstanding 
the reasons alleged to the contrary, as a joint stock com- 
pany incorporated to construct a railroad through, by or 
near to the county of Ohio, within the intent and meaning 
of the 61st chapter of the Code; and that the county court 
had, therefore, authority to subscribe for its stock—the 
question still remains to be considered, whether, even upon 
this supposition, the bonds and coupons issued in the name 
of the county in payment of the subscription, are valid. 

No loan was negotiated, as authorized by the Code, (See 
sec. 42, page 325, Code of 1849,) “for the purpose of paying 
the quotas on the stock as they may be called for, or the 
instalments of such subscriptions as they may fall due.” No 
taxes were levied as contemplated by the Code, (See same 
section,) to pay the amount of the subscriptions, (300,000 
dollars,) or of the loan or loans and the interest thereon; to 
be repeated from year to year until the subscriptions or 
loans were paid. The county court quietly sets aside the 
mode ot payment contemplated by the law. There are 
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neither quotas nor instalments about the matter as it was 
arranged between them and the railroad company. 

The legislature manifestly intended by the 42d section to 
impose a check which practically would guard, to some 
extent at least, against the abuse of the power they had 
granted. Ifthe subscriptions had to be paid by loans, they 
could only be made when the county could borrow the 
money, and would be limited to the amount that could be 
borrowed for the purpose. Money lenders are proverbially 
cautious. They would not lend money to be squandered in 
wild and visionary enterprises. On the other hand, the 
statute contemplated that, if loans were not negotiated to 
pay for the stock, taxes should be levied on the people o 
the county “for the purpose of paying the quotas on said 
stock as they might be called for, or the instalments of such 
subscriptions as they might fall due;” subject to the limita- 
tion that the levy, for a year, should not exceed one-fifth of 
the whole amount of such subscription. A railroad com- 
pany, engaged in constructing its road, would speedily call 
in the quotas on its stock. ‘They always do so, we believe, 
as fast as the law allows. The people would at once feel 
the burden of taxation resulting from the subscription. 
The amount of subscription, if this provision of the law 
were fairly executed according to the intention apparent 
upon its face, would be limited to what could be collected 
from the people of the county, by a moderate rate of taxa- 
tion for a short term of years. The justices, elected by the 
people, would scarcely venture on extravagant subscriptions, 
if immediate and onerous taxation of themselves and their 
constituents, was to be the necessary result. 

The 1st section of chapter 61, provides that, “‘ every com- 
pany which, after the commencement of this act,” [that is, 
after July Ist, 1850,] ‘shall be incorporated to construct 
any work of internal improvement, shall be governed by 
the provisions contained in the 57th chapter, and in this chap- 
ter, so far as they can apply to such company without vio- 
lating its charter.” (Code of 1849, page 316.) 

Now, among the provisions of the 57th chapter, are the 
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following, respecting subscriptions to stock: (Code of 1849, 
pages 299, 300.) 

The second section relates exclusively to subscriptions of 
stock to banks of circulation. The third section then pro- 
ceeds “‘upon every subscription for shares in any joint stock 
company not provided for by the preceding section, there 
shall be paid upon each share two dollars at the time of sub- 
scribing, and the residue thereof as required by the presi- 
dent and directors.” 

But the county court made an entirely different arrange- 
ment from that intended by the law. By their orders of 
June term, 1851, and June term, 1852, subscriptions are 
directed to the amount of 300,000 dollars to the stock of the 
railroad company, not payable two dollars a share at the 
time of subscribing, and the residue in quoéas or instalments 
as called for or agreed upon, provided that the court should 
not be required to levy more than one-fifth of the amount 
in any one year; but “payable in coupon bonds of the 
county, which shall be made payable to said company or its 
order, at twenty years from their date, with interest payable 
semi-annually.” 

We have attempted to establish the following proposi- 
tions: 

1. That the Hempfield Railroad Company never was incor- 
porated under the laws of Virginia, within the intent and 
meaning of the 61st chapter of the Code. 

2. That the county court had no authority in law to sub- 


scribe for the stock of any railroad or turnpike company, 


unless it was a joint stock company incorporated under the 
laws of Virginia. 

3. That even if the county court had authority to sub- 
scribe for the stock, they had no authority in law to make 
or issue for such stock, the twenty year coupon bonds 
exhibited by the complainants. 

If we have established the first and second propositions, 
they are conclusive of these causes. If we establish the 
third, it alone, is conclusive. In either case, the bonds and 
coupons here exhibited, are null and void, because the 

VoL. I. 39 
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county court had no capacity to make such contracts. The 
law had not conferred on them the power to bind the county 
in the manner they attempted. 

But we are compelled to notice another point. The com- 
plainants say that they are bona fide holders, without notice, 
and for valuable consideration—and that these instruments, 
though void in their inception, are valid securities in their 
hands. Let us examine this pretension on their part. 

Are they bona fide holders without notice? 

The bonds all set forth upon their face, that they are 
issued “ under the authority granted in the 61st chapter of 
the Code of Virginia.” The parties are notified by the very 
instrument under which they claim that the only authority 
which the county court had to pledge “the faith of the 
county,” and the property of its inhabitants, was this 61st 
chapter. : 

But even this was not necessary. A public statute is 
notice to the world. No one in a court of justice is allowed 
to allege ignorance of it; and least of all, while he claims 
under it. The foundation of the complainants’ claim is the 
statute. It is the only evidence that these bonds and cou- 
pons were authorized by law, and are, therefore, binding on 
the tax-payers of the county. Asthey claim under the law, 
they must claim according to it. (11 Gratt., 288-9, Stainback 

Read & Co.; 1 Parsons on Notes and Bills, 119; ast 
Anglian Railway Co. vs. the Eastern Counties Railway Co., 
Eng. Law & Eq. R., 508; Balfour vs. Ernest, 5 Jurist, New 

Series » p- 439; Pierce vs. the Madison & Indianapolis Railroad 
Co., 21 Howard, 441; Zhe Commissioners of Knor county, 
Indiana vs. Aspinwall, 21 Howard, 539; Smith vs. Milwaukee 
and Lake Superior Railroad Co., Am. Law Reg. for Septem- 
ber 1861, p. 659.) 

No question of negotiability can, by any possibility, 
affect the defense here set up. It is a question of the 
capacity of the obligor. Had the county the legal author- 
ity to make the contracts now sought to be enforced? This 
is the matter about which we are now disputing. If we are 
correct in the position we have assumed, that no such 
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authority was given, the bonds and coupons exhibited by 
the complainants were invalid in their inception, and no 
transfer can impart life and validity tothem. (1 Parsons on 
Notes and Bills, page 67, note f; Root vs Goddard, and Root 
vs. Wallace, 3 McLean’s Rep., 102, and 4 Id., 8; 3 McLean’s 
R., 103; Wiggin vs. Bush, 12 John. R., 310.) 


Brown, J. The first question to be considered is, is the 
Hempfield Railroad a corporation within the meaning of 
chapter 61, and sections 38 to 43 of the Code of 1849? No 
particular form of words is necessary to create a corpora- 
tion: Angell and Ames on Corporations. In this case it 
was not the creation of a new corporation, but the confer- 
ring of corporate powers and privileges by Virginia upon a 
Pennsylvania corporation already existing. This was done 
by the act of March 14th, 1851, and as effectually done, for 
every purpose within the object and intent of that act, as if 
it had incorporated the same persons anew for that purpose. 
It contemplated the same securities to the citizens of Vir- 
ginia as if the act had created a new corporation for the 
purpose. It was really a great advantage gained to confer 
the powers and privileges requisite to accomplish the work 
in question, instead of creating a new company for the same 
purpose, because the right of way, powers and privileges 
vested by Pennsylvania in the Hempfield company, were 
thereby secured; and the extension and completion of the 
road more certainly effected. To make a railroad to the 
Pennsylvania line, was not the sole object in view, for that 
would be worse than dead capital, as its proceeds would not 
keep it up. It was absolutely essential that it should be 
made further, and that could not be done without the aid 
and consent of the other State, which could scarcely have 
been secured while the Hempfield company was in the field; 
but by conferring the powers and privileges requisite, upon 
the Hempfield company, the object was at once accom- 
plished, and foreign and material aid secured. Such was 
precisely the ease with the Baltimore and Ohio railroad 
company, and though the act conferring on that company 
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the powers and privileges requisite to effect the object in 
view, i. e. the construction of that important line of railway 
through the State, was somewhat more full and particular, 
yet it is believed that the act of March 14th, 1851, conferred 
all the powers and privileges requisite to effect the end in 
view to wit: the construction of the railroad through the 
State, as effectually as did the Baltimore and Ohio act. 
And the court of appeals in 12 Grat. held the Baltimore and 
Ohio company to be a Virginia corporation. It is therefore 
held, 1st, That the act of March 14th, 1851, conferred upon 
the Hempfield company such rights and privileges as to 
make it a corporation of this State within the meaning of 
the sixty-first chapter of the Code of Virginia, 1849, 
and therefore competent to receive the subscriptions 
to its stock by Ohio county as provided in said sections; 
2nd, That the subscriptions by the county court of Ohio 
county, and the bonds executed in pursuance thereof in 
payment of said subscriptions, are valid and binding, 
because the court had authority to do so; and any irregu- 
larity in the manner of executing that power is foreclosed 
by the judgment of the court and the execution of the 
bonds. 


Berksuire, President. The decision of this case is 
important on account of the amount involved, and also, 
because, as we are informed, it is to close a controversy 
between the numerous bond holders and Ohio county, of 
many years standing. 

The defendants resist the payment of these bonds, upon 
the ground that the late county court of said county had no 
competent authority to make subscriptions to the stock of 
the Hempfield railroad company ; and, first, because it is not 
a Virginia corporation within the meaning of the 61st chap- 
ter of the Code of Virginia of 1849; and, second, that if it 
is such a corporation, yet still, the powers conferred on the 
county court of Ohio county have not been carried into 
effect in the mode prescribed in said chapter, but was 
departed from in many essential particulars. 
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As to the first objection. No particular or precise form 
of words, it will be found, is necessary in the creation of a 
corporation, but it may result from implication and intend- 
ment. It is the grant of certain powers and privileges and 
the imposition of the necessary restrictions, which consti- 
tute the main elements of a corporation, and as it is always 
a question of intention, the formal words, “erect, establish, 
incorporate,” &c., usually found in the acts of incorporation 
are not deemed essential. And it has accordingly been 
held in at least one of the States (Arkansas,) that an act of 
the legislature creating a bank by name, and putting the 
funds under the control of certain designated persons with- 
out any express words of incorporation, was sufficient to 
constitute it a corporation, the powers, &c., conferred on 
them for the purpose, says the court, cannot exist without a 
corporation: Angell and Ames on Corporations, 64, 65 and 
66. 

Applying these general principles to our case, I think 
there can be no doubt but the act of the 14th of March, 
1851, constituted the Hempfield railroad company a corpo- 
ration. But if it were left at all in doubt, the case of the 
Baltimore and Ohio Railroad Company vs. Gallahue’s adm’r, 
12 Gratt., 655, is, I think, conclusive on the question. The 
acts authorizing the two companies to construct their respec- 
tive roads through the territory of Virginia, it seems to me, 
are, in every essential respect, very similar. 

The act of the 8th of March, 1827, authorizing the Balti- 
more and Ohio company to construct their work through 
Virginia, recites that the company had theretofore been duly 
incorporated by the legislature of the State of Maryland, 
and sets out the act in hec verba, and then grants to the com- 
pany all the rights, powers, privileges, &c., in Virginia, 
which it derived under the act of the corporation of Mary- 
land, and subjects it to all the duties, penalties and restric- 
tions imposed by that act, and reserves to the State of Vir- 
ginia and her citizens the same rights, privileges and immu- 
nities which are reserved to the State of Maryland or her 
citizens. 
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The act of the 14 of March, 1851, authorizing the Hemp- 
field Railroad Company to continue and construct their road 
throug Ohio county in Virginia, also recites the fact that 
said company had been previously duly incorporated by an 
act of the legislature of the State of Pennsylvania, and 
without reciting that act, provides that the said company, as 
to all their rights, property, franchises, powers, duties and 
obligations (terms applicable alone to a corporation and not 
to a privule company, within the State of Virginia,) shall be 
governed by, and subject to, all the provisions of the Code of 
1849. 

Now it is not the reeital in detail, merely, of the act of 
incorporation by the legislature of the State of Maryland, 
contained in the act of the 8th of March, 1827, which consti- 
tuted the Baltimore and Ohio company a Virginia corpora- 
tion, but it was the “grant of the powers,” &c., and the 
imposition of the necessary restrictions which follow this 
recital which had that effect. 

In delivering the opinion of the court in the case of the 
Baltimore and Ohio Railroad Company vs. Gallahues’ adm’rs, 
before cited, judge Allen, after referring to the last men- 
tioned act, says, “the company, under this law, is a Virginia 
corporation and its powers within the territory of Virginia 
are derived from the grant contained in the Virginia law.” 

And again, he remarks, that, “throughout its whole 
course vast expenditures would be necessary, in the con- 
struction, preservation and working of the road; innumera- 
ble contracts would be entered into, controversies would 
necessarily arise out of the contracts, acts and omissions 
of the company and its agents; and it would be a start- 
ling proposition if in all such cases, citizens of Virginia and 
others should be denied all remedy in her courts for 
causes of action arising under contracts and acts entered into 
or done within her territory; and should be turned over to 
the laws of a sister State to seek for redress. Such a con- 
struction would give the company almost immunity for its 
contracts and acts over most of the road, and would exempt 
its property in the territory of Virginia from all liability to 
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its creditors; for process of execution from the courts of 
Maryland could not avail in Virginia.” 

Now this reasoning it appears to me, applies in all its force 
to the Hempfield railroad company; for although a foreign 
corporation, in some cases, might institute and prosecute suits 
in this State, yet it is certain that it could not be sued 
within the State. I conclude, therefore, that the act of the 
14th of March, 1851, constituted the said Hempfield railroad 
company, a domestic or Virginia corporation, and that the 
legislature did not intend otherwise, by committing the 
absurdity of requiring said company to operate within the 
territory of Virginia as a private company merely, and on 
the other side of the State line as a corporation. 

We come to the second objection, namely, the various 
alleged irregularities in the execution of the powers vested 
in the county court of Ohio county. 

The general rule, according to the numerous authorities 
cited and relied on by the counsel of both parties to this con- 
troversy, certainly is, that a party acting under a power 
must pursue the power with much strictness, and where the 
mode or manner of executing the power is indicated in the 
act or instrument creating the power, the mode must not be 
departed from in any essential respect. From a careful 
examination of these authorities, however, I am of opinion 
that there was no substantial variance or departure from the 
powers vested in the county court in issuing the bonds in 
controversy—certainly none such as would, in my judg- 
ment, justify us in holding them void in the hands of bona 
fide holders. 

The acts conferring the authority, it will be seen, contain 
no restrictions on the power of the court to subscribe the 
stock to a certain amount nor on the manner of making it, 
or the mode of payment. But the only restrictions found 
in the acts are as to the mode of levying taxes, (and the 
annual amount,) for the payment of such stock. This latter 
question, however, is not now before the court and it would, 
therefore, be improper to express an opinion upon it. 

The company, as | think, sufficiently signified its accep- 
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tance of the charter when it took the subscriptions to its 
stock and received the bonds issued in payment of the same. 
I think the petitioners are entitled to the writ of peremptory 
mandamus prayed for, and the same must be awarded. 


Wert cnaNTED. 


JupeE Harrison having declined to sit, as before noticed, the 
cases were heard and determined by the two remaining judges 
whose opinions are just given. 
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Wheeling. 


*Borce vs. THE STATE. 
GROGAN vs. IDEM. 
Grppony vs. IpEM. 

July Term, 1865. 


1. A term of the circuit court does not necessarily begin on the day fixed by law, 
but may open before four o’clock in the afternoon of the third day thereafter ; 
and therefore it is not error in a circuit court to enter judgment and order 
execution, against prisoners, who have been convicted for murder in one 
county, on the second day after the time fixed for the beginning of a termin 
an adjoining county of the same circuit. 


2. In the absence of proof to the contrary, it must be presumed that there was 
sufficient time after the entering of judgment, for the judge of a circuit to 
have reached the court-house of an adjoining county; by the ordinary course 
of travel, before four o’clock, p. m., of the third day after the period fixed by 
law for the term to commence. 


3. If a party wishes to avail himself of matter rebutting such presumption, he 
must make it appear upon the record by bill of exceptions or otherwise. 


The grand jury of Wood county, on the 17th day of 
October 1864, found a bill of indictment against Daniel 
Grogan, Thomas Boice and Mortimer Gibbony alias Mortimer 
Gibney alias George Smith, for the murder of one Abraham 
Deem. There were eight counts in the indictment; the first 
charged that Grogan shot the deceased, and that Boice and 
Gibbony were present, aiding and abetting; the second, that 
Boice committed the murder, and that Grogan and Gibbony 
were present assisting and comforting; the third, that Gi- 
bony discharged the gun whereby the party was slain, and 
that the others were present comforting, aiding and main- 
taining; the fourth, that Boice and Gibbony were principals in 











*These cases involving the same questions, were heard together. 
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the assault, and that Boice shot the deceased, and Grogan 
was accessary; the fifth, that Boice and Gibbony were princi- 
pals in the assault, and that Gibbony shot the deceased, and 
Grogan was accessary; the sixth, that Grogan incited and 
counseled the others and was therefore accessary; the sev- 
enth, that the offense was committed by the parties jointly, 
and the eighth, that all of the parties committed the assault, 
and that Boice discharged the gun upon the deceased, and 
that the others were present aiding and abetting. 

The parties were tried at the same term, and on the 26th 
day of October, 1864, were found guilty of murder in the 
first degree. On the 2nd day of November following, they 
were brought into court, and on it being demanded what they 
had to say why the court should not proceed to pronounce 
judgment and execution against them, said that the court 
ought not so to do for errors upon the face of the record, 
and prayed that judgment might be arrested. The court 
overruled the motion in arrest of judgment and the defen- 
dants filed an assignment of error, alleging that the time 
fixed by law for the commencement of the term of court in 
Jackson county, in the same circuit, was on the Ist day of 
November, 1864, and that in point of law, that term having 
commenced, the term of court in Wood county, should be 
then completed and ended, although there was time for the 
judge of the court after pronouncing the sentence to have 
reached the court-house of Jackson county by the ordinary 
course of travel, before four o’clock, P. M., of the third day 
of the term in Jackson county. 

The court proceeded to pass sentence of death by hanging, 
to be carried into execution on the 6th day of January, 
1865. These were all the facts certified to on the record, 
but accompanying it were the affidavits of one A. W. Moss, 
deputy clerk, and W. Hatcher, the clerk of the court in Wood 
county. The former affirmed that he was deputy clerk of 
Wood county at the time of the trial at the October term, 
that the court adjourned on the evening of the 2nd day of 
November, when the minutes were read and signed; that on 
the Saturday week following, he was asssisting the clerk to 
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make outa record in the cases for the prisoners, when a con- 
troversy arose as to whether the word, in the assignment of 
errors was the “third” or “fourth” day of the term in Jack- 
son county, when the clerk informed him that the judge had 
written “third” through the word “fourth” after the 
adjournment of court; and that the clerk then requested 
the affiant to carry the assignment of errors to the judge, 
who erased the word entirely and wrote “third” above it. 

The clerk affirmed that at the time of the sentence of 
death upon the prisoners, they, by their attorney, said that 
they would file errors in arrest of judgment, but not being 
then written out or presented in court, it was agreed that 
the record should show that they were filed; that James M. 
Jackson, one of their attorneys stated that he would show 
the assignment of errors to judge Hdmiston, (one of the 
prosecuting attorneys for the State,) on the next morning. 
On that day, (being the day after court adjourned,) J. M. 
Jackson brought to him, in the clerk’s office, the assignment 
of errors, and requested a transcript of the record, at as 
early a date as possible. That in making up the record he 
found at the foot of the assignment of errors after the word 
ended, in the hand writing of the judge who sat during the 
trial, the addition of the following words, ‘although there 
was time for the judge of this court, after the pronouncing 
of said sentence, to have reached the court-house of Jackson 
county, by the ordinary course of travel, before four o’clock, 
P. M., of the fourth day of the term in Jackson county.” 
That he took the assignment of errors to the judge and 
asked him if the word “fourth” was not error, whereupon 
the judge wrote the word “third” over or upon the word 
“fourth,” remarking that he was led into the error by Grat- 
tan’s reports in the syllabus in Hill’s case, but that the cor- 
rection was according to the facts in the case. 

The defendants applied to this court for a writ of error, 
which was allowed. The petition alleged that there was 
error in overruling the motion to quash the indictment and 
each count thereof, because in the counts charging some of 
the parties as accessaries, no one was charged as principal, 
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and that the court erred in overruling the motion in arrest 
of judgment on the grounds set forth in the assignment of 
errors. 


James M. Jackson, for the plaintiffs in error. 

The court will take judicial notice of the beginning and 
ending of the terms of the circuit courts of this State. The 
terms of the court in Jackson begins on the Ist day of March, 
May, September and November. The terms of the court in 
Wood, on 15th day of April, June, October and December. 
By law a court may adjourn from day to day, or until the 
end of the term. Code, 684, section 3. A court may also 
open a term on a subsequent day to that fixed by law, pro- 
vided that it be not later than four o’clock in the afternoon 
of the third day from that period. Code 686, section 14. 
In this case the court had not time to get to the court-house 
of Jackson county by four o’clock, P. M., of the third day 
of November, and hence the term in Wood county had 
expired by law. 6 Rand., 717; 2 Grat., 611. 

The record states that the judge certified that he could 
reach the court-house of Jackson county by four o’clock of 
the fourth day. The sentence, therefore was done coram non 
judice. There is no evidence that the court could have 
reached Jackson court-house by four o’clock of the 3rd day 
of November, and the fact only appears on the assignment 
of errors presented by the defendants’ attorneys, when it 
was interpolated by the court long after the adjournment of 
the Wood county session. The law found in sections 5 and 
6 of Code, page 743, relating to corrections of the record in 
vacation, cannot be applied to criminal cases; and no record 
in a criminal case can be amended by the judge at cham- 
bers, as the prisoner is not before him. 2 Va. Cases, 545; 
4 Rand., 161; 4 Leigh, 308; 5 Grat., 147; 11 Grat. 832-33; 
7 Leigh, 640; 12 Grat-, 534-5. 


. Attorney General Hall, for the State. 
The record presented is the only basis of action for this 
eourt. The record shows no grounds of error; the court, 
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according to it, adjourned on the 2nd day of November, 
1864, and the assignment of error by the attorney for the 
defendants, was filed, as it appears by an affidavit of the 
clerk of the court of Wood, the morning of the 3rd of 
November, and after the court had adjourned. If it was 
competent to enter the assignment of errors on the day 
after the term closed, it was equally so to change the record 
ten days after, by*interpolating “third” instead of “fourth” 
day of the term. 

In Mendum’s case, 6 Rand., 717, it does not appear at all 
that the court could not have reached the succeeding term 
by four o’clock of the third day. There is nothing in this 
case showing that the judge could not have reached the 
court-house of Jackson county by four o’clock on the 3rd 
day of November, 1864. Nothing appearing upon the 
record of the change in it, except the affidavit of the clerk, 
it is not competent to call testimony to the bar of this court 
to show to the contrary. 


BERKSHIRE, President. The questions arising in each of 
these cases being the same, they were, by consent, argued 
and heard together. 

Looking to the records alone, it appears that the plaintiffs 
in error were tried and convicted of murder in the first 
degree in the circuit court of Wood county, and that sen- 
tence of judgment was pronounced against them respec- 
tively, on the 2nd day of November, 1864. That after ver- 
dict, and when sentence was about to be pronounced, they 
respectively moved the court in arrest of judgment, upon 
the ground that it was not competent for the court then to 
proceed to enter judgment against them, for the reason that 
the time for the commencement of the circuit court of 
Jackson county, in the same judicial circuit, as fixed by law, 
(a fact of which this court will take judicial notice) was on 
the first day of November, 1864, and that the circuit court 
of Jackson county having, therefore, in point of law com- 
menced on that day, the circuit court of Wood county, of 
consequence, legally ended at the same time. And it is 
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insisted by the attorney for the plaintiffs in error here, that 
the judgments pronounced against them, for this reason, 
were in fact coram non judice. 

Annexed to and accompanying these records, however, 
are certain affidavits and certificates of the clerk and deputy 
clerk of the circuit court of Wood county, declaring certain 
extraneous facts as to the mode and manner in which the 
records were in fact, made up, which do not appear on the 
face of the records proper, as certified by the clerk; and it 
is contended by the attorney for the plaintiffs in error, that 
the facts set forth in these affidavits and certificates show 
error in the proceedings, on the part of the judge, of which 
they ought to be allowed to avail themselves in this court. 
As to the latter question it is sufficient to remark, that in 
reviewing the proceedings of the court below it is not com- 
petent for this court to look beyond the records to facts de 
hors the same; and if it were otherwise, still it appears from 
the affidavits and certificates, that the assignments of error 
in arrest of judgment, and the additions made to the same 
by the judge, which are complained of here, were in fact 
all prepared, made up and consummated on the 3rd day of 
November, 1864, after the court had in fact adjourned on 
the day previous, and were, therefore, in the opinion of this 
court utterly null and void and cannot be considered here. 
Looking then to the records alone, the court is further of 
opinion, that the circuit court of Jackson county did not 
necessarily commence, in law, on the first day of November, 
1864, as contended for by the attorney for the plaintiffs in 
error, and that it was competent for the circuit court of 
Wood county to continue and pronounce judgment against 
the prisoners at the time it did on the 2nd day of Novem- 
ber, 1864. And that in the absence of proof to the con- 
trary, it must be presumed and intended that there was suf- 
ficient time after the judgments were entered against the 
prisoners, for the judge to have reached the court-house of 
Jackson county by the ordinary course of travel, before four 
o’clock of the third day of the term of that court; and if 
the prisoners wished to avail themselves of such objections, 
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they should have made it appear by bill of exceptions or 
otherwise, according to the authority of Mendum’s case, 6 
Randolph, 717, and of Hill’s case, 2 Grattan, 611. 

And the court is further of opinion, that some of the 
counts in the indictment being good, the circuit court com- 
mitted no error in overruling the motions to quash the same, 

The judgments therefore must be affirmed, 


JUDGMENTS AFFIRMED, 
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AV hecling. 


Absent, Harrison, J.* 
Freperick Hoover vs. Tue STATE. 
January Term, 1866. 


It is error for a circuit court to refuse to set aside the verdict of a jury and grant 
a new trial, where a party is convicted of larceny, when no evidence is pro- 
duced at the trial, showing the offense to have been committed within the 
jurisdiction of the court hearing the case. 

This case was tried at the September term, 1865, of the 
circuit court of Lewis county. Hoover was indicted for the 
larceny of a grey mare, the property of one Owen Mulvey, 
Jr., in the county of Lewis. There was no evidence pro- 
duced on the trial that the offense was committed within the 
jurisdiction of the circuit court of that county. The jury 
found him guilty, and he moved the court by his attorney, 
to set the verdict aside and grant him a new trial, upon the 
ground that the verdict was contrary to the evidence, and 
for other reasons not necessary to be given here, as they 
were not considered by this court. The court below over- 
ruled the motion and sentenced him to confinement in the 
penitentiary for one year, as fixed by the jury. He then 
asked the court to certify the facts proven on the trial; 
which was accordingly done, and he applied to this court for 
a writ of error, which was awarded. 


G. H. Lee and M. Edmiston, for plaintiff in error. 
Attorney General Hall, for State. 


Per curiam. There being no evidence in the record show- 
ing that the offense was committed within the jurisdiction 
of the circuit court of Lewis county, the court below erred 
in overruling the motion for a new trial. The judgment of 
that court is, therefore, reversed, and the cause is remanded 
to the circuit court of Lewis county for a new trial. 


JUDGMENT REVERSED. 





~ #He was absent on account of illness, and rT. W. Harrison, judge of the 
III circuit was called to the bench. 
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Wheeling. 


Absent, Harrison, J.* 
Moopy & Koons vs. THe State. 
January Term, 1866. 


1. A verdict of ‘‘guilty as charged in the indictment,’’ is good, although it may 
contain more than one count. 


2. Where parties are charged with robbing from another, notes or paper, which 
are produced on the trial, and inspected by the jury, and no objection or 
suggestion as to their being worthless or spurious, is made by the defendants, 
and especially when it is proven by the person robbed, that he received the 
notes from the United States government in payment for services, it is not 
error in the court trying the case to refuse to set the verdict aside because it 
is contrary to evidence, or for want of evidence proving the genuineness of 
the notes. 


3. A case in which a demurrer to an indictment was properly overruled. 


The grand jury at the September term, 1865, of the cir- 
euit court of Upshur county, found a bill of indictment 
against Jonathan Moody and John Koons, charging, in the 
first count, that on the 10th day of September, 1865, the 
prisoners made an assault upon one Jackson Clark, and felo- 
niously put him in bodily fear, and then and there violently 
and against his will did steal, take and carry away from his 
person six twenty dollar United States notes of the value of 
120 dollars; four ten dollar United States notes of the value 
of forty dollars; twenty five dollar United States notes 
of the value of 100 dollars; and charging in the second 
count, after the allegations of putting in fear, &c., that they 
feloniously took, &c., “thirty United States notes for the 
payment of divers sums of money, amounting in the whole 
to the sum of 260 dollars, of the value of 260 dollars, the 
property and notes of the said Clark, then and there being 
found, the said sum of 260 dollars secured and payable by 


*He was absent on account of illness, and the remaining judges called W. 
Harrison, judge of the IX circuit, to the bench. 
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and upon the said notes, being then and there due and 
unsatisfied to the said Clark to-wit, &c.” 

The prisoners were arraigned at the same term, when they 
demurred to the indictment and each count thereof, which 
was overruled, they then pleaded not guilty. The jury 
found a verdict as follows: “we, the jury, find the defen- 
dants, John Koons and Jonathan Moody, guilty as in the 
indictment against them is alleged; and we fix the term of 
imprisonment of John Koons in the penitentiary at the period 
of five years, and the term of imprisonment of Jonathan 
Moody in the penitentiary at the period of three years.” 

The defendants by their attorney moved the court to set 
aside the verdict, and grant a new trial, upon the ground 
that the verdict was contrary to evidence and without suf- 
ficient evidence; which motion the court overruled, and 
proceeded to sentence them. ‘The defendants then excepted 
and the evidence was certified. 

It was proven that, on Sunday afternoon, the 10th day of 
September, 1865, the prosecutor, Jackson Clark, went to the 
house of Wilton Moody, where the prisoners resided, in Upshur 
county; that he thence went to the house of John A. Foster, 
in said county; that the prisoners followed said Clark along 
the highway from the house of said Wilton Moody, and on the 
way met with one Amos Slaughter, and in company with said 
Slaughter went to the said Fosfer’s house; that at said Foster’s 
house the prisoners, in the presence of said S/aughter, accused 
the said prosecutor, Clark, of being a horse-thief and rebel, 
and of being armed, and asked him what he had in his 
pockets that seemed to stick out; that the prosecutor, 
Clark, then pulled from his pucket a tin box, which con- 
tained money, and handed it to the prisoner, Koons, who 
opened it, saw that it contained money, and then handed it 
back to Clark; that the prisoners and said Slaughter then left 
said Foster’s house, in the direction whence they had come, 
and when they had gotten about one hundred and fifty 
yards from Foster's house and in sight of it, the prisoners 
sat down together upon a log, and the prisoner Koons said 
to Amos Slaughter that they would wait and watch that old 
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inan (meaning Clark), and said Slaughter went on and left 
the prisoners; that the prosecutor, Clark, left said Foster's 
house, and went in the direction of the house of one Joseph 
Houser, which was about three miles distant from Foster’s. 

It was further proven that the prisoners and a boy named 
Scott Slaughter, aged thirteen years, followed said Clark to a 
point on said road in the woods, about midway between 
Foster’s and Houser’s; that the prisoner Koons took the 
prosecutor Clark by the arm, the prisoner Moody saying to 
the said Clark, “you can’t leave here until we get ready.” 
The prisoner Koons then took from prosecutor Clark his 
money, amounting to the sum of 260 dollars, consisting of 
United States notes of different denominations. The pros- 
ecutor wrung his hands, and seemed much excited and in 
fear. The prosecutor then left in the direction of Buckhannon, 
and was seen on the way thither entirely naked; that the 
prisoners then went home, accompanied part of the way by 
the said boy, Scott Slaughter. Koons concealed the notes 
under a log, some distance from the house of Wilton Moody, 
where said notes were afterward found, by the direction of 
the prisoner Koons imparted to the justice who committed 
the prisoners, but when first asked about it he denied know- 
ing anything about the money. 

It was proven that the prosecutor Clark, on the day in 
question, was dressed in a check shirt, grayish pants and a 
straw hat, and had no other clothes with him: that he was 
a total stranger in the country, and that his demeanor was 
strange and eccentric; and that both of the prisoners had 
been soldiers in the United States army and had recently 
been discharged. 

It was also proven, by the prosecutor Clark, that he had 
been a soldier in the United States army in the 18th Ohio 
regiment, and had received the said United States notes or 
the bulk of them in payment for his services as a st yidier. The 
said notes were exhibited in court, before the court, the jury 
and the bar, and identified as the notes of the prosecutor 
Clark, which had been taken from him by the prisoner 
Koons. No question was asked any witness as to the gen- 
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uineness or value of the said notes, and no witness testified 
directly as to the genuineness of the same. 

The defendants petitioned this court for a writ of error, 
alleging: 

Ist. The court erred in overruling the demurrer to the 
indictment and each count thereof. 

2d. It was error in the court in not setting aside the ver- 
dict, on the ground that the verdict did not show on which 
count of the indictment the petitioners were found guilty. 

3d. The court erred in not setting aside the verdict and 
granting a new trial, on the ground that there was no evi- 
dence that the United States notes in the indictment men- 
tioned were genuine or of any value. 


There was no attorney appeared here for the defendants. 
Attorney General Hall for the State. 


Berksutre, President. In the petition for the writ of 
error three errors are assigned, but no counsel appeared for 
the plaintiffs in error, and no reasons were offered for 


reversing the judgment of the court below and none is per- 
ceived by this court. 


As to the first objection. The two counts in the indict- 
ment, | think, are sufficiently formal and technical and that 
the demurrer was properly overruled. There is nothing in 
the second error assigned, as to the finding of the jury. 
The verdict finds the prisoners guilty of the felony as charged 
in the indictment, which is in effect a finding of guilty on both 
counts (which charge the same offense in different form), 
and there was no error, therefore, in entering judgment on 
this verdict. 

The third and last error complained of for refusing a new 
trial, &c., 1 think is equally untenable. The alleged ground 
for setting aside the verdict and granting a new trial is, that 
the verdict was contrary to the evidence and without suf- 
ficient evidence; and the reason assigned is that it was not 
shown by the State on the trial that the notes which were 
the subject of the robbery were genuine or of any value. 
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The notes, it appears, however, were produced on the 
trial, submitted to and examined by the jury, without any 
objection or suggestion by the prisoners, that they were 
spurious or worthless. It moreover appeared that they were 
the identical notes which were paid to the person from 
whom they were taken by the prisoners, by the government 
of the United States in payment of his wages for services as 
a soldier in the Federal army, and I think, the genuineness 
and value of the notes might well be inferred from this fact, 
and that we are not to presume here, that the government 
paid its troops in spurious and therefore valueless notes or 
paper. 

The judgment must be affirmed. 


The other judges concurred with Berkshire, president. 


JUDGMENT AFFIRMED. 
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uineness or value of the said notes, and no witness testified 
directly as to the genuineness of the same. 

The defendants petitioned this court for a writ of error, 
alleging: 

Ist. The court erred in overruling the demurrer to the 
indictment and each count thereof. 

2d. It was error in the court in not setting aside the ver- 
dict, on the ground that the verdict did not show on which 
count of the indictment the petitioners were found guilty. 

3d. The court erred in not setting aside the verdict and 
granting a new trial, on the ground that there was no evi- 
dence that the United States notes in the indictment men- 
tioned were genuine or of any value. 


There was no attorney appeared here for the defendants. 
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Attorney General Hall for the State. 


Berxksuire, President. In the petition for the writ of 
error three errors are assigned, but no counsel appeared for 
the plaintiffs in error, and no reasons were offered for 
reversing the judgment of the court below and none is per- 
ceived by this court. 

As to the first objection. The two counts in the indict- 
ment, I think, are sufficiently formal and technical and that 
the demurrer was properly overruled. There is nothing in 
the second error assigned, as to the finding of the jury. 


The verdict finds the prisoners guilty of the felony as charged 


in the indictment, which is in effect a finding of guilty on both 
counts (which charge the same offense in different form), 
and there was no error, therefore, in entering judgment on 
this verdict. 

The third and last error complained of for refusing a new 
trial, &c., I think is equally untenable. The alleged ground 
for setting aside the verdict and granting a new trial is, that 
the verdict was contrary to the evidence and without su/- 
ficient evidence; and the reason assigned is that it was not 
shown by the State on the trial that the notes which were 
the subject of the robbery were genuine or of any value. 
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The notes, it appears, however, were produced on the 
trial, submitted to and examined by the jury, without any 
objection or suggestion by the prisoners, that they were 
spurious or worthless. It moreover appeared that they were 
the identical notes which were paid to the person from 
whom they were taken by the prisoners, by the government 
of the United States in payment of his wages for services as 
a soldier in the Federal army, and I think, the genuineness 
and value of the notes might well be inferred from this fact, 


and that we are not to presume here, that the government 


paid its troops in spurious and therefore valueless notes or 
paper. 
The judgment must be affirmed. 


The other judges concurred with Berkshire, president. 


JUDGMENT AFFIRMED. 





